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i. 1937 WiLLiAM WINsLOw CRosskEy began research for a law 
review article on the commerce clause. His ideas on its meaning, although 
unorthodox, were supported by what he considered to be a reasonable inter- 
pretation of the Constitution and significant documentary evidence. To 
further test his notions the author embarked upon more intensive research. 
He travelled widely, looking into forgotien files in libraries great and small, 
private papers and correspondence, every source he could discover, to recon- 
struct the context of political thought and opinion in which the document was 
framed. He reconstructed the meaning of the vocabulary in which it was 
written. The results corroborated his earlier hypotheses, and in addition 
suggested other ideas which made the traditional interpretations seem ques- 
tionable, or even illicit. As his research continued, his conviction grew that 
the Constitution, far from being the glorious but vague and general statement 
of the purposes, powers, and above all, limitations of our federal government, 
was in reality a tight, meticulously drafted, wonderfully consistent document. 
Furthermore, the Constitution as originally understood provided a charter 
for a government admirably suited to modern conditions. None of the involved 
doctrines of the “living document” school were needed to achieve results re- 
quired by a changing social order. 

In fifteen years of meticulous and imaginative research Professor Cross- 
key’s law review article became the volumes which this symposium both honors 
and critically reviews. 

Professor Rheinstein comments, “This book contains dynamite. It will 
be attacked, the truth of its historical conclusions will be doubted by many, 
one or other detail may perhaps be disproved, but neglected it cannot be.” 


THE EpIToRS 
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A MORE PERFECT UNION: THE CONSTITUTIONAL 
WORLD OF WILLIAM WINSLOW CROSSKEY 


Ase Krasat 
“History sets us free and enables us to make up our minds dis- 

passionately. . . .” 

—OLIVER WENDELL Homes, Jr. 


tions from an old masterpiece, William Winslow Crosskey has 

sought in Politics and the Constitution’ to recapture the “historic and 
intended” meaning of the nation’s organic charter. This is an extraordi- 
nary book, boldly original and revolutionary in its implications. If 
Crosskey is right—and he adduces an enormous mass of supporting 
evidence—the historical meaning of the Constitution is generally un- 
known and much that passes as Constitutional Law is in fact unconstitu- 
tional. Politics and he Constitution is moreover not merely a treatise on 
law; it is an absorbing account in history and government by a perceptive 
student of human affairs. 

The central thesis of this work is that the scheme of power intended to 
be established by the Constitution between the nation and the states has 
been largely misunderstood. The first principle of orthodox constitutional 
law is that the Constitutional Convention intended to create a national 
government of limited, enumerated powers. But Crosskey contends the 
Constitution was designed to establish a national government completely 
empowered to attain all of the objects recited in the preamble. Congress 
was intended to have general, not merely a limited, legislative authority 
to pass all laws necessary and proper in its judgment for the general wel- 


+t Member of the District of Columbia Bar. 


I’ THE MANNER OF A CRAFTSMAN removing the gloss of later genera- 


! Crosskey, Politics and the Constitution in the History of the United States (1953) (here- 
after cited only by chapter or page). 
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fare and the common defense. The Supreme Court was intended to be- 
come the juridical head of a unified national system of administering 
justice, supreme in all matters over both federal and state courts. The 
President was granted general executive power to insure domestic 
tranquility. The states were to have a subordinate and limited role. 
Crosskey challenges one accepted dogma after another. He concludes that 
Congress was intended to possess authority to regulate intrastate com- 
merce; that the Supreme Court was never intended to have power gen- 
erally to declare acts of Congress unconstitutional; that nearly all of the 
Bill of Rights were originally intended to apply both to the nation and 
the states. Clauses whose meaning has hitherto been obscure—the Full 
Faith and Credit Clause; the time, place and manner provision; the Im- 
ports and Exports Clause; the ex post facto prohibitions—emerge in a 
new light. Historical events and personalities appear in a fresh perspec- 
tive. 

The problem he sets out to answer is this: How was the Constitution 
understood by an intelligent, well informed person when the document 
was drafted in 1787? The first principle of his methodology is Holmes’ 
oft-quoted rule of documentary interpretation: ‘We ask, not what this 
man meant, but what those words would mean in the mouth of a normal 
speaker of English using them in the circumstances in which they were 
used.’ He has sought to “accumulate in the mind of the reader the same 
apperceptive mass of factual knowledge which would have been possessed 
by an intelligent and well informed mind of 1787.’ In order to do so, he 
made an exhaustive survey of the eighteenth century American news- 
papers, pamphlets, public documents, correspondence and the like. He has 
succeeded in vividly recreating the “circumstances” in which the Consti- 
tution was written—the politics and economics, the law and language of 
the time. The Constitution is written in the idiom of the eighteenth cen- 
tury. “One is prone to assume that, when words abide, meanings remain; 
yet some 15 decades of cultural change—and their restless impact upon 
language—lie between us and the words of the Constitution.”* With 
painstaking care, Crosskey has reconstructed the locution of 1787. Apply- 
ing the word-meanings of that period, he shows that the Constitution was 
an internally consistent, carefully constructed document. 

If he is right, how have the many misconceptions arisen? The causes, in 
his view, are multiplex. Failure by Congress to exercise many of its powers 
in the early years of the government and the geographic inaccessibility of 

*P. ii. *P. 12. 

‘ Hamilton and Adair, The Power to Govern 42 (1937). 
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the Supreme Court led to a paucity of precedents. Deliberate distortion to 
facilitate attainment of desired political ends was one factor. Thus, the 
slavery issue led to the mutilation of one clause after another because the 
South feared a generally empowered national government dominated by 
Northerners. But the principal sources of misunderstanding have been 
fortuitous changes in legal and political ideas and particularly in the usage 
of certain key words. 

Crosskey believes that orthodox historians have been misled, in part by 
failure to grasp eighteenth century idiom, and in part by uncritical ac- 
ceptance of certain source material. The principal authority to whom 
many historians have traditionally turned for evidence respecting the 
meaning of the Constitution is James Madison. Crosskey shows Madison 
to be a highly unreliable witness who was not above wilful distortion. He 
believes that still other traditional sources—particularly The Federalist— 
have been misunderstood. In the manner of Descartes, Crosskey begins 
by suspending judgment on all accepted historical views and he inde- 
pendently re-examines all of the evidence respecting the history and 
evolution of the Constitution. 

This article is intended to summarize briefly Crosskey’s principal con- 
clusions and to indicate his main points of departure from orthodox con- 
stitutional law. To compress a closely-reasoned 1410-page treatise within 
the compass of a law review article inevitably results in serious omission. 
Crosskey spreads before the reader all of the evidence upon which he 
relies. He explores exhaustively every alternative hypothesis. Abstracted 
from context, his conclusions will strike the initiated in this field as 
startling and difficult to credit. It seems useful, nevertheless, to present 
this capsulated statement of Crosskey’s views with the thought that it 
may encourage examination of the work itself and furnish a helpful back- 
ground for the discussions of the book in this number of the Review. 


I 


Crosskey begins by examining the most important of the non-military 
powers of Congress—its authority over commerce. He believes that once 
the intended plenary scope of the Commerce Clause is understood, the 
thesis that Congress was designed to have general legislative power will 
become more intelligible and credible. The power is granted in these 
terms: “The Congress shall have Power . . . to regulate Commerce with 
foreign Nations, and among the several States, and with the Indian 
Tribes.” The Supreme Court interprets the word “states” in this clause 
to mean the “territorial divisions of the country.” “Commerce... 
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among the several States”’ is thus ‘commerce from the territory of one of 
our states to that of another,” an idea subsumed in the phrase “interstate 
commerce.” Since all activity involving no movement beyond the borders 
of a single state is excluded, congressional power over the nation’s business 
is theoretically incomplete. 

In practice, Congress has enacted, and the Supreme Court has sus- 
tained, many laws relating to “intrastate” commerce. Congress, it is said, 
may act upon intrastate activity which “substantially affects” interstate 
commerce. But the theoretical “interstate” limitation is by no means 
academic, as recent Supreme Court cases attest.’ Because the power of 
Congress is thought to be incomplete, case after case arises in which the 
issue is whether national or state law is applicable. Parties are forced to 
gamble in prognosticating the proper law. Effective governmental regula- 
tion is often stymied. Moreover, under the interstate theory Congress is 
thought to lack the constitutional competence to enact nationwide uni- 
form commercial law, applicable to all gainful activity, interstate and 
intrastate. Yet, it is as true today as it was in 1801 that “to have a 
contract of a particular form negotiable in one State while it is not so in 
another, is nonsense.””’ The interstate theory has also contributed to the 
absence of a national uniform corporations act. Regulation of vast indus- 
trial empires has been left in many particulars to the states, and, as 
Crosskey observes, some businessmen have played off one state against 
another, debasing corporate law in the process. 

Restrictive interpretations of the commerce power by the Supreme 
Court in the early years of the New Deal spurred efforts to discover a 
different meaning for the clause. It was suggested that “among” meant to 
“concern more than one of” the several states, so that Congress could 
regulate such intra-state commerce as “concerned” more states than one.® 

* Whether or not a particular activity was interstate commerce was a central issue in Lorain 
Journal Co. v. United States, 342 U.S. 143 (1951), a Sherman Act proceeding, and Alstate 


Const. Co. v. Durkin, 345 U.S. 13 (1953), a Fair Labor Standards Act suit. Examination of 
the Federal Digest will show that the question recurs continually. 


* Though uniform commercial law is widely desired, it is now clear that it cannot be secured 
through independent state action. The Uniform Sales Act, one of the basic uniform laws, was 
first proposed in 1906 but has been adopted in only thirty-four states, and even as between 
these, it is non-uniform. Unless enacted by Congress and made applicable to all gainful activity, 
interstate and intrastate, there is small likelihood that the new Uniform Commercial Code, 
proposed by the American Law Institute, will produce uniformity, since the text, as adopted, 
will doubtless vary from state to state, and it will in time be interpreted differently by the var- 
ious state supreme courts. 


’ Sullivan, History of Land Titles in Massachusetts 353 (1801), quoted in Crosskey, p. 36. 


* Stern, That Commerce Which Concerns More States Than One, 47 Harv. L. Rev. 1335 
(1934). 
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In 1937, Hamilton and Adair published a short study presenting evidence 
that “commerce” in 1787 was the “name for the economic order” and the 
“only word which could catch up into a single comprehensive term all 
activities directly affecting the wealth of the nation.’’”® But even if com- 
merce comprehended the wages of labor and the business of mining, as 
Hamilton and Adair urged, the assumed interstate limitation would have 
precluded effective national regulation. 

Crosskey’s conclusion, backed by exhaustive documentation, is that 
the word “States” in the Commerce Clause was understood when the 
Constitution was written to refer to the “people of the states” and the 
term “Commerce” comprehended “all gainful activity.” The clause was 
understood as a “simple and exhaustive catalogue of all the different 
kinds of commerce to which the people of the United States had access: 
commerce, that is, with the people of foreign nations, commerce with the 
people of the Indian tribes, and commerce among the people of the several 
states.’”"° Congress was given the power, he concludes, to “govern 
generally every species of gainful activity carried on by Americans” and 
was intended to have a “complete, not a fragmentary power.’’ Limitations 
of space permit only an outline of the argument.” 

1) The word “States” occurs in the Commerce Clause between two 
nouns, “Nations” and “Tribes,” understood in 1787, as they are today, in 
many contexts, in a multitudinal sense. The “French nation” commonly 
means the people of France. To interpret “States,” as the Supreme Court 
does, to mean the “territory of a state” results in an unidiomatic meaning 
for “among,” which is ordinarily used to denote movement from one to 
another of a group of persons and not movement from one to another 
of a group of places.* The most common meaning of “State” in 1787, 
was in the sense of the “people of a state,” a still legitimate, but not 


* Hamilton and Adair, The Power to Govern 62-63 (1937). 
10 P. 77. 


11 The Commerce Clause argument comprises the first eight chapters of the book after the 
introduction. Chapter II is a statement of the evil practical consequences of the interstate 
theory; Chapter ITI is intended to prove the correct meaning of the word “States” in the 
Commerce Clause; and Chapters IV-IX are designed to establish that the phrase ‘To regu- 
late Commerce” was understood before and after the federal convention in a comprehensive 
sense. 


12 Crosskey gives this example (p. 51): ‘‘[I]t is possible to speak either of ‘a constant corre- 
spondence among the members of a Congressional committee during an adjournment of Con- 
gress, "or of ‘a constant correspondence between the member’. . Yet, because of the differ- 
ence in usage between ‘between’ and ‘among, ’ it would not be said that the correspondence 
carried on by such a committee would give rise to ‘an increase in the postal traffic among the 
different places where the members were.’ It would be said, instead, that their correspondence 
would give rise to ‘an increase in the postal traffic between those places.’ ” 
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common, usage today. Crosskey has assembled a great many examples of 
such usage from the newspapers, treatises, correspondence, and the like of 
that period. The most striking evidence of word habits was the use of 
plural verbs and pronouns with the word “‘state,” as in the sentences, “the 
state of New-York are able to supply themselves with a sufficient quantity 
of that useful article warts” or “the state of Pennsylvania have justly con- 
sidered themselves as holding the balance between the southern and 
northern interests.’"* “State,” in the foregoing examples, which were 
common locution, clearly means the “people” of New York and Pennsyl- 
vania. Similarly, Alexander Hamilton and others interpreted the Election- 
of-Electors Clause, which provides that “each State shall appoint [‘Elec- 
tors’] in such Manner as the Legislature thereof may direct,” as vesting 
the right of selecting presidential electors in the people.'* Eighteenth cen- 
tury theories of politics emphasized the societal sense of the word. The 
“state” was thought to have originated from a compact among men living 
in a state of nature who determined to form themselves into “civil 
societies.””® 

2) “Commerce” in the Eighteenth Century had a variety of mean- 
ings.”* At first blush, its many meanings would seem to preclude a precise 
sense for the term in the Commerce Clause. But variations in the meaning 
of the same word without attendant confusion are a commonplace. Mean- 
ing depends upon context. To invoke Crosskey’s example, the word 
“animal” in “animal kingdom,” “animal hospitals,” and “the birds and 
animals at the zoo,” has a different meaning in each phrase, but the 
meaning is plain when the phrases are considered as wholes. As proof that 
the phrase “To regulate Commerce” had a single and well understood 
meaning, Crosskey examines in detail three principal items of evidence 
from the pre-federal convention period: (a) the widely-circulated Letters 
from a Farmer in Pennsylvania, published in 1767 by John Dickinson, a 
leading Revolutionary pamphleteer and later a prominent member of 

18 P. 61; see pp. 60-65. 

M4 Pp. 67-68. 


™% Crosskey concludes that no competent lawyer in 1787 would have read ‘‘Commerce 
among the several States” as ‘‘commerce between citizens of different states, only” (p. 80). 
He contrasts the language of the judiciary article which extends the judicial power ‘‘to Con- 
troversies . . . between Citizens of different States.” Just as a power to regulate homicide 
among the Indian tribes would be understood to extend to inter-tribal and intra-tribal murders, 
so would a power to regulate commerce among the several states have been understood to 
apply to commerce between the citizens of each state considered singly as well as between 
citizens of different states, See also pp, 80-82, 214-15. 


#C. IV. 
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the Continental Congress and the Federal Convention; (b) certain 
extant papers of James Duane, delegate to the First Continental Congress 
from the Colony of New York, which relate to the proceedings in Con- 
gress leading to the adoption on October 14, 1774, of the Resolutions on 
the Rights and Grievances of the Colonies;!* (c) discussions in the news- 
papers of the country in 1777-1780 evoked by attempts to fix wages and 
prices, inflated by the Revolution, through uniform state action.” 

As evidence that the commerce clause was understood in an inclusive 
sense at the time of adoption and in the early years of the government, 
Crosskey considers briefly the ratification campaign,” and he examines in 
detail the 1791 discussion respecting the bill to establish the Bank of the 
United States,” the internal improvement debates of 1817 and 1823,” and 
the New York steamboat monopoly controversy.” 

The bank bill excited extensive discussion of the Commerce Clause. 
Crosskey contrasts Madison’s contention that the bill to incorporate the 
bank had nothing to do with trade with his assertion only a year earlier 
that Congress possessed the power “generally, to regulate the mode in which 
every species of business shlould] be transacted.”*‘ The bank bill was at- 
tacked on many grounds, but neither in the Congressional debates nor in 
the pamphlet and newspaper discussions of the time was there any sug- 
gestion that the bill was void as a commercial regulation because it per- 
tained not only to foreign and interstate trade but to the state’s internal 
or intrastate commerce as well. 

It was not until 1824 that the first Commerce Clause case, Gibbons ». 


17 C. V. Dickinson’s usage in the ‘‘Letters” indicates clearly that he understood the phrase 
‘*to regulate trade” to comprehend all of the colonies’ gainful activities. ‘‘Trade” and ‘‘com- 
merce” were then interchangeable terms. 


18 C. VI. Crosskey’s analysis of the Duane papers is designed to demonstrate the incor- 
rectness of the assumption held by a number of historians (see p. 1298 n. 1) that a power of 
‘‘regulating trade” or ‘‘commerce” was understood in the Eighteenth Century to refer to 
‘‘external commerce only.” Crosskey explains that, though the phrase ‘‘to regulate com- 
merce” covered all of the colonies’ gainful activities, the politics of the Revolution which led 
the colonists to concede to Parliament only a power over external or foreign trade, required 
that all aspects of the commerce power be particularized in the Constitution. 

19 C. VII. The newspaper discussions indicate that only a short time before the commerce 
clause was drawn there was a common understanding that a power to regulate commerce com- 
prehended every branch of the internal business of the country. By way of example, a Massa- 
chusetts act which undertook to fix “‘the price of farming labour,” ‘‘the price of the labour of 
mechanics and tradesmen,” and ‘‘other labour”; prices of farm products, local manufactures 
and other activities was characterized in a Boston newspaper as a ‘‘legislative regulation of 
commerce.” Opponents of wage and price legislation spoke of ‘‘the vain project of supporting 
the credit of fictitious wealth, by a general regulation of commerce.” 

* Pp. 187-92. Detailed discussion of the ratification has been deferred to a future volume. 

# Pp. 192-228. 3 Thid. 


=C. IX. Pp. 193, 203. 
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Ogden,* reached the Supreme Court. The conventional view is that Chief 
Justice Marshall there interpreted “commerce among the several states” 
to mean “inter-state commerce,” a phrase Marshall did not employ. 
Three years earlier, in Cohens v. Virginia, Marshall had declared in 
sweeping terms that “[iJn all commercial regulations we are one and the 
same people,” and that as to “all commercial regulations,” the power of 
the national government “is complete.”*" Crosskey suggests that Marshall 
was compelled by his states-rights colleagues on the Court to retreat in 
some measure from these views but that, read carefully, Gibbons v. Ogden 
does not support the interstate theory. His masterful analysis of that 
opinion should be read entire. Shortly after Gibbons v. Ogden, the highest 
court in New York of the time said that it was not thought in 1789 that 
“the coasting trade or commerce among the several states must consist of 
voyages from state to state only. That was the discovery of later times. 
[But] it was then thought that commerce among the states meant among the 
people of the states.’””* 


II 
Distortions in the intended meaning of three provisions which limit 
state power—the Imports and Exports Clause,”* the prohibition of ex 
post facto laws,*° and the Contracts Clause**—have, in Crosskey’s view, 


obscured the true meaning of the Commerce Clause. 

1) The accepted view is that the Imports and Exports Clause forbids 
the states from levying certain taxes upon goods brought from or destined 
to foreign countries.** Crosskey shows that when the clause was drawn, 
“imports” and “exports” were understood to refer to the movement of 
goods from state to state as well as to the designation of things brought in 

% 9 Wheat. (U.S.) 208 (1824). 

%* 6 Wheat. (U.S.) 264 (1821). « 

#7 Pp. 413-414 (emphasis supplied). 


* North River Steamboat Co. v. Livingston, 1 Hopk. (N.Y. Ch.) 149 (1824). For Crosskey’s 
discussion of the case, see pp. 268-80. 


‘No State shall, without the Consent of the Congress, lay, any Imposts or Duties on 
Imports or Exports, except what may be absolutely necessary for executing its inspection Laws: 
and the net Produce of all Duties and Imposts, laid by any State on Imports and Exports, 
shall be for the Use of the Treasury of the United States; and all such Laws shall be subject 
to the Revision and the Controul of the Congress.” U.S. Const. Art. 1, § 10, 4 2. 


* U.S. Const., Art. 1, § 10, provides that ‘‘No State shall . . . pass any . . . ex post facto 
Law, . . .” §9 contains a similarly worded prohibition applicable to Congress. 

U.S. Const., Art. a § 10: “‘No State shall . . . pass any . . . Law impairing the Obliga- 
tion of Contracts, . 


3 Woodruff v. sitet 8 Wall. (U.S.) 123 (1868); Sonneborn Bros. v. Cureton, 262 U.S. 
506, 510-11 (1923). 
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from abroad or sent to foreign nations.** So, for example, a Rhode Island 
newspaper referred to flour “[j]ust [imported . . . from Philadelphia” and 
a Connecticut writer urged the manufacture of stockings in that state 
“for exportation to other States.’** Moreover, the “duties” which the 
clause prohibits comprehend all taxes, including retail excises and except- 
ing only general property taxes. It follows that the clause was designed to 
forbid virtually all state exactions upon interstate and foreign imports 
and exports. The clause was so understood and applied by the Supreme 
Court until the Civil War.* 

The accepted theory for dealing with interstate tax barriers is among 
the most casuistic in all constitutional law. It is said that the Commerce 
Clause “by its own force created an area of trade free from interference by 
the States.’’** The Court, in other words, relies upon the Commerce 
Clause to invalidate state taxes which interfere with the free flow of 
interstate trade. The structure of the Constitution, however, precludes 
the assumption that a grant of power to Congress by itself limits state 
power.*? Why, for example, when Congress was given power to coin 
money, was it deemed necessary expressly to prohibit the states from 
coining money? Moreover, if an implied state disability to tax interstate 
commerce flows from an assumed grant to Congress of an interstate 
commerce power, why, Crosskey asks, would not a comparable disability 
to tax foreign commerce spring from the grant to Congress of a power 
over “commerce with foreign nations,” thereby rendering the Imports 
and Exports Clause, as presently interpreted, totally unnecessary? The 
Supreme Court’s theory of an implied state disability to tax interstate 
commerce logically requires a corresponding interstate commerce power, 
thereby reinforcing misunderstanding concerning the Commerce Clause. 
Were Crosskey’s views accepted, the Supreme Court would have a re- 
spectable intellectual footing from which to strike down state attempts, 
which have steadily increased in number, to erect tax systems obstructing 
the free flow of goods. 

2) The Supreme Court interprets the Ex post facto Clauses as pro- 

2. X. 

4 P, 298. 

% See p. 314. 

* Freeman v. Hewit, 329 U.S. 249, 252 (1947). 


#7 Justice Frankfurter, who is now one of the leading exponents of the negative implica- 
tion doctrine, recognized before coming to the Court that ‘“The conception that the mere grant 
of commerce power to Congress dislodged state power finds no os in “the Phila- 


delphia Convention nor the discussions preceding ratification of its labors. . . .” Frankfurter, 
The Commerce Clause 12-13 (1937). 
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hibiting retroactive criminal statutes only.** Crosskey demonstrates that 
when the Constitution was drawn the clauses were understood to forbid 
all retroactive laws, civil as well as criminal.*® The phrase occurred re- 
peatedly in reference to the notorious state debtor-relief acts of the pre- 
convention period. The orthodox view is that various state laws retro- 
actively altering the obligations of debtors were intended to be forbidden 
by the Contracts Clause.*° That clause is thus read to forbid state laws 
which “impair the obligation of contracts” previously formed. But if 
Crosskey’s analysis of the Ex post facto Clause is correct, the Contracts 
Clause, as usually interpreted, would be superfluous; the subjects which 
the Contracts Clause is thought to cover would be within the prohibi- 
tion of ex post facto civil laws, of which laws impairing the obligation of 
contracts previously formed would be an example. In Crosskey’s view, 
the Contracts Clause means what it literally says: it prohibits the im- 
pairment of the obligation of contracts, whether the contracts were 
previously formed or not.“ By “obligation of contracts” was meant all of 
a state’s laws relating to contracts, and any state law which subsequent 
to the date of the Constitution diminished the totality of enforceable 
obligations would violate the clause. By way of example, if before the 
Constitution a state did not have a statute of frauds rendering unenforce- 
able oral agreements above a specified amount, the state could not subse- 
quent to the Constitution pass such a law. On the other hand, a state law 
abolishing the requirements for consideration would not impair obligation 
of contracts; it would increase the quantum of enforceable obligations. 

As customarily understood, the Contracts Clause, in Crosskey’s phrase, 
is “undeniably a queer provision.”’ The usual view is that the clause was 
inserted to forbid state acts deemed unfair. But if retrospective impair- 
ments were forbidden as unfair, why was the equally unfair retrospective 
creation of contracts not precluded? There is no provision corresponding 
to the Contracts Clause applicable to Congress. But if the impairment of 


8 Calder v. Bull, 3 Dall. (U.S.) 386 (1798); Harisiades v. Shaughnessy, 342 U.S. 580, 594 
(1952). 

*® The decision of the Supreme Court in Calder v. Bull, 3 Dall. (U.S.) 386 (1798), restricting 
the clause to crimina] matters was motivated, Crosskey suggests, by the desire to free Con- 
gress to enact a bankruptcy law that would afford relief to preexisting debtors, among whom 
were Robert Morris, ‘‘the financier” of the Revolution, who was then in debtor’s prison, and 
James Wilson, an Associate Justice, who had been sent out on circuit to avoid imprisonment 
for debt. Opponents of the retroactive bankruptcy law argued that Congress was forbidden to 
pass such an act because of the Ex post facto Clause applicable to Congress. By narrowing 
the clause as applied to the states, the Court paved the way for federal bankruptcy relief to 
preexisting debtors. The decision was questioned for many years. Pp. 349-51. 

# See Corwin, The Constitution and What It Means Today 77 (10th ed., 1948). 

“CC, XII. 
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contracts by the states is deemed unfair, why were not equally unfair 
impairments by Congress in interstate and foreign commerce forbidden? 
Crosskey’s answer is that the Contracts Clause was inserted to make 
exclusive Congressional power over contracts and not to forbid the doing 
of unfair acts. 

Crosskey’s interpretation of the Contracts and Ex post facto Clauses 
furnishes evidence from the Constitution itself that the Commerce Clause 
was intended to be plenary. If, as he concludes, the states were forbidden 
by the Contracts Clause to restrict future intrastate contractual obliga- 
tions, and if Congress possessed only interstate commerce power, as the 
Supreme Court holds, there would be no governmental agency, federal or 
state, with power over intrastate contracts. Such a gap in a scheme of 
governmental regulation is anomalous. It is conceivable that there was a 
blunder in draftsmanship. But Crosskey’s documentation and the logical 
interrelationship of the provisions as he reads them is powerful proof that 
such was not the case. If the Commerce Clause is understood in a compre- 
hensive sense, the problem vanishes. 


ITI 


Crosskey maintains, contrary to orthodox views, that Congress was 
intended to be vested with general legisiative authority to pass all laws 
necessary and proper for the general welfare and the common defense. 
Moreover, as among the different branches of the government, Congress 
was intended to be supreme. The Eighteenth Century believed in legisla- 
tive supremacy. As James Otis put it in 1764: “[T]here can be but one 
supreme power which is the legislative, to which all the rest are and must be 
subordinate.”* 

General legislative power resulted in the first instance from the pre- 
amble which is conventionally thought to be nothing but a “verbal 
flourish.”” He shows that the preamble was.in fact carefully constructed, 
and that under eighteenth century rules of documentary interpretation 
there resulted from the preambular statement of the government’s ob- 

@ Otis, The Rights of the British Colonies Asserted and Proved 33 (1764). Compare 1 BI. 
Comm. 49 (Cooley’s 3d rev. ed., 1884): ‘‘. . . all the other powers of the state must obey the 


legislative power in the discharge of their several functions, or else the constitution is at an 
end.” 

Legislative supremacy was conferred in the Constitution, according to Crosskey, by the 
grant to Congress of ‘‘all” legislative power, U.S. Const., Art. 1, § 1; from the grant to Con- 
gress of a power to enact all laws necessary and proper for carrying into execution its own 
powers and all other powers vested in the government or any department thereof, ibid., § 8; 
and from the supremacy clause, ibid., Art. 6, § 2, which makes the laws, which only Congress 
can enact, a part of ‘‘the supreme Law of the Land,” a status significantly not accorded acts 
of the President or decisions of the courts. 
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jects, powers fully adequate to attain all of those objects.“ All of the 
legislative aspects of such powers were vested in Congress. 

A general, substantive power was granted in his view by the intro- 
ductory clause to Section 8 of Article 1, which provides that “The Con- 
gress shall have Power To lay and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for the common Defense and gen- 
eral Welfare of the United States; . . .”” He interprets this clause as con- 
ferring a power to tax, a power to pay the debts, and a separate, sub- 
stantive power to provide for the common defense and the general wel- 
fare.‘ The Supreme Court construes this clause as if it read: “Congress 
shall have power to lay and collect taxes [in order] to pay the debts and 
provide for the common defense and general welfare.” * 

General legislative power had still a third source, namely the relation- 
ship between Congress and the judiciary.” In the 18th Century, a legisla- 
ture was deemed to have the power to enact “rules of decision’’ for the 
courts in all cases. Crosskey concludes that contrary to long-accepted 
views, the English common law as applicable to American conditions and 
the acts of Parliament in amendment thereof was the general, basic 
customary law of the American colonies in 1787.’ There was no separate, 
developed body of state common law; indeed there were no state law 
reports before 1789. Since this nationwide common law was one of the 
“Laws of the United States” within the meaning of Section 2 of the 
judiciary article,“ the jurisdiction of the federal courts would have ex- 
tended to all cases arising under the general common law. The questions 
to which the common law relates are of course comprehensive in scope. 
And because the state courts were in Crosskey’s view intended to be 
completely subordinate to the federal judiciary, as to which Congress had 
power to make “rules of decision,’ Congressional authority would have 
been commensurate with the plenitude of the common law. The premise 
that the common law was one of the laws of the United States is one of 
his central operative hypotheses; but he shows that the judicial rule-mak- 


® Pp. 374-79. * Corwin, op. cit. supra note 40, at 28-29. 
Pp. 393-401. # Pp. 557-62. 
47C. XIX. 


““*The judicial power shail extend to all Cases, in Law and Equity, arising under this 
Constitution, the Laws of the United States, and treaties made, or which shall be made, under 
their Authority. . . .” U.S. Const. Art. 3, § 2. Though one of the ‘laws of the United States” 
within the meaning of the judiciary article, the common law, Crosskey concludes, was not 
part of the supreme law under the supremacy clause, i.e., the common law was not a law 
‘‘which shall be made” by Congress. See note 71 infra. If the common law had been accorded a 
constitutional supremacy status, it would have been inalterable by state legislation. 
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ing power of Congress would exist in the same scope, whether this view 
were taken or not. 

The oft-voiced objection to the thesis that Congress was granted a 
separate, substantive power to provide for the common defense and the 
general welfare is that the enumeration of powers in Section 8 of Article 1 
would then be purposeless. The Tenth Amendment is advanced as decisive 
proof that Congress was not granted such authority. It thus becomes 
incumbent to establish that, even if Congress were given general legisla- 
tive authority, the enumeration was nonetheless required, and the Tenth 
Amendment did not undo the Philadelphia Convention’s labors. Crosskey 
traces the pre-convention history of each provision enumerated; he ac- 
counts even for the precise phrasing of many clauses; he pinpoints the 
unsatisfactory character of present-day explanations; and he demon- 
strates why it was necessary to enumerate each clause notwithstanding a 
general grant of legislative power. 

The accepted theory is that the powers of Congress were enumerated in 
order to make plain which powers Congress should possess as against the 
states and, by negative implication, those powers it should not possess. 
In Crosskey’s view, this factor was operative only in a few cases. The 
reasons for the enumeration were varied, but would have been intelligible 
to anyone in 1787 conversant with the politics and a “best seller” of that 
day, Blackstone’s Commentaries on the Laws of England. 

A general grant of executive, judicial, and legislative power to the 
president, the judiciary, and Congress, would not have sufficed, since the 
convention wished to transfer to Congress many powers which were of an 
executive character under the standing law—namely, the English common 
law, which was the law of the colonies. Most of the powers of Congress 
enumerated in Section 8 of Article 1 were powers which, under the com- 
mon law, belonged to the King of England in his executive capacity, and 
if such powers had not been enumerated as powers of Congress, they 
would have been understood to belong under the Constitution to the chief 
executive. A comparison of Blackstone’s chapter on the “Royal Preroga- 
tive” branch of the common law with the enumeration of powers in Section 
8 is highly revealing: power after power transferred to Congress is de- 
scribed by Blackstone, almost in the exact terms employed in the Con- 
stitution, as a power of the king. Nearly all the military powers of Con- 
gress were of this order. The penetrating insight that the powers of 
Congress in Section 8 were primarily enumerated to allocate powers to 


* For Crosskey’s explanation of the enumeration, see cc. XV-XVII. 
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Congress that would otherwise have belonged to the President enables 
Crosskey to account for nineteen of the twenty-nine powers therein 
enumerated. 

Still other clauses in Section 8 were enumerated to express limitations 
upon Congress. By way of illustration, the grant of power to establish “a 
uniform Rule of Naturalization, and uniform Laws on the subject of 
Bankruptcies” was designed to blot out private or non-uniform acts of 
naturalization and bankruptcy. Other powers were enumerated for 
political reasons or for purpose of emphasis and clarification. Thus, 
enumeration of a power to tax would have been necessary notwithstanding 
a general grant of legislative authority because in the dispute with Eng- 
land a general regulatory power had always been distinguished from a 
power to tax, and for the further reason that absence of a taxing power 
was one of the chief defects of the Articles of Confederation. Still other 
powers were enumerated because they had belonged to the Continental 
Congress and nonenumeration in the Constitution would have permitted 
the argument that Congress was not to possess those powers.*° 

His analyses of two clauses—the Time, Place, and Manner Clause and 
the Full Faith and Credit proviso—are of unusual interest, both because 
of light shed on provisions whose meaning has hitherto been unknown and 
because of the intrinsic importance of the subjects. It is customarily 
thought that, subject to the Fifteenth and Nineteenth Amendments, the 
Constitution confides in the states the power to determine who shall vote 
for Senators and Representatives to Congress. But Congress is given 
power by Section 4 of Article 1 to prescribe the “Manner of holding Elec- 
tions for Senators and Representatives.” Crosskey demonstrates that the 
word “Manner’’ employed in connection with elections was commonly 
understood in 1787 to refer to the identity or qualifications of voters.*' To 
determine the “Manner” of voting was to decide “who” would vote. The 
supporting evidence is extensive. Pursuant to this power, Congress could 
abolish state poll taxes or enact uniform nationwide legislation fixing age 
and other qualifications for participation in various state and federal 
elections.™ 


% Crosskey’s explanation of the enumeration is not an arid legal analysis. His treatment of 
the Piracy Clause includes a short but absorbing survey of the punishment of sea bandits in 
England and the colonies from 1400 until 1787. Pp. 443-52. In explaining the reason for the 
enumeration of the Copyright Clause—to limit the power of Congress to grant perpetual 
copyrights—he discusses the history of the printing monopoly from its inception in Tudor 
England, and he traces the long struggle by authors to protect their intellectual product 
against exploitation. Pp. 477-86. 

5! The subject of voting in the Constitution is discussed by Crosskey, pp. 522-41. 


a was also given substantial power over state governments, according to Cross- 
key, by Article 4 which provides that the ‘‘United States shall guarantee to every state ...a 
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Crosskey’s examination of the Full Faith and Credit Clause discloses 
eighteenth century notions of jurisprudence in ~dvance of current 
thought. Section 1 of Article 4 provides that “Full Faith and Credit 
shall be given in each State to the Public Acts, Records, and judicial Pro- 
ceedings of every other State.’’ This clause was intended, according to 
Crosskey, to enable establishment of a nationally uniform system of inter- 
state conflict of law rules. By “public Acts” were meant the acts of the 
state legislature as distinguished from acts of the Courts and the execu- 
tive, and, moreover, only “public” as contrasted with “private” legisla- 
tive acts. “Judicial proceedings” referred to the judgments and decrees of 
state courts. “Records,” he shows, was the eighteenth century term for 
judicial precedents. Modernized, the clause would read: “Such effect shall 
be given in each state to the legislation, judicial precedents, and court 
judgments and decrees of every other state, as will answer, in every re- 
spect, to what is required by the rules and principles of the conflict of 
laws.’”’ Contrary to Crosskey’s view, the Supreme Court holds that the 
“full faith and credit clause is not an inexorable or unqualified com- 
mand.” As a result, judgments do not of necessity have the same status 
in other states as in the state where rendered; there is apparently no re- 
quirement that a state give effect in an applicable case to the precedents of 
another state, since the Court does not appear to recognize the true 
meaning of “records”; and the statutes of another state are frequently 
displaced by the forum’s own law. Moreover, instead of nationwide uni- 
formity, conflict rules are deemed to be part of the “local” law of each 
state.® 

What of the Tenth Amendment? It provides that “The powers not 
delegated to the United States by the Constitution, nor prohibited by it 
to the States, are reserved to the States respectively, or to the people.” 
“Delegated” is assumed to have been used in the sense of “vested” and 
‘“‘reserved”’ in the sense of ‘‘retained.’”” The amendment is thus thought to 


Republican form of Government, . . .” Republican government is representative government 
and the representative character of government depends upon a wide distribution of suffrage. 
Pp. 522-24. Pursuant to thisclause, Congress would pass laws wiping out the “‘rotten boroughs”’ 
that exist in some states. 


53 Pp. 541-57. 

4 Pink v. A.A.A, Highway Express, 314 U.S. 201, 210 (1941). 

% Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S, 487 (1941), 

* Contrast, however, the analogous provision in Article II of the Articles of Confedera- 
tion: ‘‘Each state reiains its sovereignty, freedom, and independence, and every Power, Juris- 
a and right which is not by this confederation expressly delegated to the United States 


in Congress assembled.” (emphasis supplied) Crosskey shows that ‘‘reserved” was deliber- 
ately chosen for the Tenth Amendment in place of ‘‘retains” and that insertion in the Amend- 
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mean that the states retained all sovereign powers enjoyed by them 
under the Articles of Confederation, not vested in the national govern- 
ment, and not prohibited to them by the Constitution. But if Crosskey’s 
analysis of the Constitution before the amendments is correct, this could 
not possibly be the correct interpretation of the Tenth Amendment, be- 
cause the powers vested in the United States were general and compete, 
so that nothing would be left to be retained by the states. Further, there is 
the well known fact that no change in the original document was under- 
stood to be made by the amendment, which was intended to be only 
declaratory. 

Here again error is said to have arisen because the clause is interpreted 
in light of twentieth instead of eighteenth century word meanings. The 
word “delegated,’”’ Grosskey states, was used in the sense of “absolutely 
parted with” or “‘vested exclusively in,” a usage then common though 
obsolete today. “‘Reserved’”’ was employed in the technical legal sense of 
the creation of a new interest never previously existing as such, as the 
reservation of a right of way in connection with the transfer of a fee simple 
estate. In other words, all the powers of government were transferred to 
the national government; from this grant certain powers were created 
de novo in the “states.” The phrase “or to the people” is used in apposition 
to “states.” Modernized, the clause would read: “The powers not vested 
exclusively in the United States by the Constitution nor prohibited by it 
to the state governments are reserved to the people of the states.” 
Crosskey’s views accord with those of James Kent, one of the leading 
early American law commentators, and Joseph Story.®’ Except to the 
extent that the national powers were made exclusive and except for vari- 
ous express prohibitions, the state powers were not blotted out. The states 
were subordinated to the national government but a large area of con- 
current power was preserved, subject always, however, to the supremacy 
of the national government. “So, if the Constitution were allowed to 
operate as the instrument was drawn, the American people could, through 
Congress, deal with any subject they wished, on a simple, straightfor- 
ward, nationwide basis; and all other subjects, they could, in general, 
leave to the states to handle as the states might desire.’””* 


ment of the word ‘‘expressly” (which then meant ‘‘unambiguously and in full detail”), was 
three times voted down, thereby showing that the power of the national government was not 
to be limited to the enumerated provisions. C. XXII. 


57 Pp. 690-97. 
 P. 1172. 
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IV 

Crosskey’s conception of the intended scheme for administering justice 
and the Supreme Court’s place in that system differs radically from ac- 
cepted views. He concludes that the Supreme Court was designed to be- 
come the head of a unified national judicial system and that the Court 
was never intended to possess a general power to review acts of Congress. 

The “new orthodoxy” is that the Supreme Court is supreme over all 
courts, federal and state, respecting questions arising under the federal 
Constitution, federal statutes, and treaties, but that in the interpretation 
of state statutes and the common law, the state courts are supreme. The 
Supreme Court has gone so far as to hold that it is constitutionally bound 
to follow the precedents on points of state law and common law by state 
intermediate appellate courts, and even by state trial courts. In sub- 
ordinating itself to state courts, Crosskey believes that the Supreme 
Court has abdicated its position as a supreme tribunal. He shows: 

1) That in 1805, the Supreme Court, in a diversity case, substituted its 
own interpretation of a state statute respecting title to real property for 
that of a state’s highest court, and the Supreme Court’s construction was 
thereafter followed. 

2) The Supreme Court’s opinion in 1812 that there is no federal com- 
mon law of crimes® was the end result of a cleverly contrived series of 
maneuvers by the anti-federalists related to the anti-sedition laws." 

3) That there was a separate system of substantive equity administered 
by the federal courts in the early years of the government in which the 
federal courts denied substantive rights accorded by the states or granted 
substantive rights denied by state law, showing thereby that the federal 
courts did not follow state law.™ 

Crosskey explains that the Supreme Court was given supreme appellate 
jurisdiction over “all” of the law in certain enumerated categories of 
cases; that all kinds of questions of law would in the normal course of 
events arise in such cases; and that the Court, in the exercise of its appel- 
late jurisdiction, was to determine supremely and independently all of the 


% Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938). 
West v. American T. & T. Co., 311 U.S. 223 (1940). 
* Fidelity Union Trust Co. v. Field, 311 U.S. 169 (1940). 


® Huidekoper’s Lessee v. Douglass, 3 Cranch (U.S.) 1 (1805). For Crosskey’s discussion 
of the case see C. XXIII. 


* United States v. Hudson and Goodwin, 7 Cranch (U.S.) 32 (1812). 
“ Pp. 766-84. © Pp. 865-902 
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questions in such cases, for if some questions of law in the enumerated 
cases could not be determined, the Court could not really decide the 
cases. Its rulings were to be binding upon all courts, federal and state. 
To illustrate, in a diversity case in a federal district court, there may be 
a question respecting the meaning of the Constitution, federal statutes, 
treaties, state constitution, state statutes, and state common law. The 
Supreme Court was intended to determine as it deemed appropriate the 
meaning of a state statute or the state common law rule if the Court chose 
to exercise its appellate jurisdiction in a case involving only these or other 
questions. If in a subsequent case, a state court in a dispute between two 
citizens of the state were to disregard the interpretation of a state statute 
by the Supreme Court, the state court’s action would present a case 
“arising under the Constitution,” one of the enumerated categories of 
federal jurisdiction. Refusal of the state court to follow the Supreme 
Court’s precedent, in other words, would raise a question as to what was 
meant by giving the Supreme Court its “supreme” “judicial” status and 
its “appellate jurisdiction” over certain categories of cases. 

Crosskey’s attack on Erie ». Tompkins” on both historical and prag- 
matic grounds is devastating.** Were his views accepted there would be 
nationwide uniform common law; state statutes would be construed the 
same in all courts; and the Supreme Court would have the last word on all 
questions of law. 

While the Court has failed to exercise the powers it was intended to 
enjoy, in asserting a general power to declare acts of Congress unconstitu- 
tional, it has exercised authority it was never intended to possess. The 
Court, he concludes, was intended to have authority to set aside all state 
statutes conflicting with the Constitution, but only such acts of Congress 
as invaded the duties confided to the judicial department by the Constitu- 
tion. Thus, the Court could declare unconstitutional an act of Congress 
abolishing trial by jury in criminal cases but not a congressional ex post 
facto statute. The judiciary article and those sections of the Bill of Rights 
which relate primarily to activities of courts were the only provisions as 
to which the Court was to be free to disregard acts of Congress. In all other 
cases, the Court was to enforce the statute, even though the Court itself 
might deem the act forbidden by the Constitution. Crosskey shows that 
when the federal convention met there was not a single instance in which 

® Crosskey adumbrates the manner in which the Supreme Court would enforce its prece- 
dents against state courts in c. XXI. 

§7 304 U.S. 64 (1938). 

Pp. 916-34. * Pp. 1002-7. 
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any American court had openly or successfully reversed a legislature’s 
determination as to the nature of its powers, where the Court’s own 
powers were not in issue. He has examined in detail every instance of 
alleged pre-convention judicial review.”° The draftsmanship of the Con- 
stitution does not support the conclusion that the Court was intended to 
be vested with a general power of judicial review.” Indeed, as Crosskey 
points out, the structure of the Court militates against the conclusion 
that it was to protect the states against the national government. Thus, 
the number of Justices is not fixed by the Constitution so that the Presi- 
dent and the Senate, the very agencies to be supervised, can obtain 
desired decisions by “packing” the Court. The Constitution does not 
provide that the Congress or the states shall be parties to a case in which 
a statute is challenged as invading state prerogatives and no time is 
fixed for promptly deciding such disputes—curious lacunae if protection 
of state rights was intended. Finally, the chief purpose for judicial 


review disappears if the powers of the national government are general 
and not limited. 


Crosskey undermines completely the belief that general judicial review 
was a widely accepted or intended institution when the Constitution was 
adopted.” Each branch of the government, he states, was intended to be 

7” C. XXVIII. 


™ Four clauses are traditionally relied upon to support the power of the Supreme Court to 
invalidate acts of Congress: (a) The grant of judicial power in Article 3. But this assumes that 
judicial power was generally understood in 1787 to include judicial review, a thesis Crosskey 
disproves, c. XXVII. (b) The provision in Article 3, § 2, that judicial power shall extend to 
‘fall Cases, in Law and Equity, arising under this Constitution. . . .” But this begs the ques- 
ion; the court could decide questions arising ‘‘under [the] Constitution” without declaring 
acts of Congress unconstitutional. (c) The oath to support the Constitution taken 
by the justices. This also begs the question, since all executive and legislative of- 
ficials take the oath, yet judicial review is not an incident of their offices. The 
oath to support the Constitution does not include a duty of judicial review unless that duty is 
part of the Constitution. (d) The Supremacy Clause, Article 6, which provides that “This 
Constitution, and the Laws of the United States which shall be made in pursuance thereof 
shall be the supreme Law of the Land.” ‘‘In pursuance of” in this clause is usually thought to 
mean ‘‘consistently with” so that statutes inconsistent with the document are deemed uncon- 
stitutional. Crosskey shows that ‘‘in pursuance of” was used in the sense of ‘‘in consequence of” 
or “in prosecution of.” The Supremacy Clause, in other words, was designed to make a 
temporal distinction between “this Constitution” and the Articles of Confederation, and be- 
tween “Laws which shall be made” and Laws already passed by the Continental Congress and 
the Common Law. Only “‘this Constitution” and future-made laws were given a supremacy 
status. That review of state legislation but not of Acts of Congress was intended is confirmed 
by the provision in the Supremacy Clause that ‘‘the Judges in every State shall be bound” by 
the Constitution, notwithstanding ‘‘any Thing . . . to the Contrary” in a state constitution 
or a state statute, while the Supreme Court and other federal courts were not declared simi- 
larly bound by the Constitution ‘‘anything in the Acts of Congress to the contrary notwith- 
standing.” C. XXVIII. 

™ For his discussion of Marbury v. Madison, 1 Cranch (U.S. )137 (1803), the first case to 
declare an act of Congress unconstitutional, see pp. 1035-46. 
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the judge of its own powers. If Congress transgressed one of its limitations, 
the people, not the courts, were to provide the check. 


V 


Crosskey throws new light on the intended relationship of government 
to civil rights. He has reconstructed the various stages in the draftsman- 
ship of the Bill of Rights, and he concludes that except for the First 
Amendment, which is addressed in terms to Congress, and the appeals 
clause of the Seventh Amendment, limited in terms to Courts of the United 
States, the first eight amendments were originally intended to apply both 
to the states and the nation.” Because of state-supported religious estab- 
lishments in New England a:.d the still-fresh memories of Shays’ Rebellion 
and other disturbances, the First Amendment was made applicable to 
Congress only. But Congress was not prohibited from forbidding infringe- 
ment by the states of the free exercise of religion or free speech. 

In 1833 the Supreme Court held in Barron v. Baltimore,” incorrectly in 
Crosskey’s view, that the first eight amendments did not apply to the 
states. The purport of the Dred Scott decision in 1857,” which held that 
Negroes could not be citizens of the United States, was that Negroes 
could enjoy no “privileges or immunities’ whatever under the Constitu- 
tion. These two cases were the relevant standing law when the Fourteenth 
Amendment was adopted. In providing that “All persons born or 
naturalized in the United States . . . are citizens of the United States,” 
the amendment overruled Dred Scott. But under Barron v. Baltimore, the 
states remained free to infringe all of the rights of the newly-liberated 
Negroes covered by the first eight amendments. The provision in the 
Fourteenth amendment that “No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 
States” was intended, in Crosskey’s view, to make good as against the 
states the Bill of Rights in favor of all citizens, Negro and white. In short 
the Privileges and Immunities Clause overruled Barron v. Baltimore and 
Dred Scott. 

The Equal Protection Clause of the Fourteenth Amendment was in- 
tended in his view to correct a deficiency in the so-called interstate 
Privileges and Immunities Clause in Article 4 of the Constitution.”* Each 


7 Pp. 1056-82. 
17 Pet. (U.S.) 243 (1833). 
% Dred Scott v. Sanford, 19 How. (U.S.) 393 (1857). 


% Art. 4, § 2:‘*The Citizens of each State shall be entitled to all Privileges and Immunities 
of Citizens in the Several States.” 
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state was required pursuant to that clause to accord citizens of another 
state the same general privileges accorded its own citizens as a group, but 
a state was free to create inequities among its own citizens.’ The new 
Negro citizens would have been unprotected against various discrimina- 
tory state laws. The Equal Protection Clause was intended to supplement 
the interstate Privileges and Immunities Clause by destroying this pow- 
er.”* The clause is primarily designed to insure to each individual the 
right to have each state’s law enforcement machinery as available in de- 
fense of his interests as in behalf of any other individual. 

The Fifth Amendment provides that no person may be deprived of life, 
liberty, or property without due process of law. The Privileges and Im- 
munities Clause of the Fourteenth Amendment made this prohibition 
good as against the states in favor of citizens. The Due Process Clause in 
the Fourteenth Amendment was intended to make good in favor of “any 
person,” citizen or alien, the process guaranties of the Bill of Rights.” 
The tests of “dueness,” i.e., propriety of procedure, under the two Due 
Process Clauses, according to Crosskey, are threefold: (1) Is the procedure 
unforbidden by the Constitution? (2) If unforbidden, is it supported by 
applicable, i.e., 1787, common law precedents? (3) If not forbidden by the 
Constitution and not supported by common law precedent, is the proce- 
dure fair and reasonable?* 

Crosskey’s views differ substantially from the doctrines now held by 
the Supreme Court. The Court gives virtually no force to the Privileges 
and Immunities Clause of the amendment; in effect, that clause is a dead 
letter.* Some but not all the provisions of the Bill of Rights have been 
incorporated into the Due Process Clause and thereby made good as 
against the states.** Procedural and substantive rights have been sub- 
sumed indiscriminately. The Equal Protection Clause is deemed to be a 
license to review the reasonableness of state legislative classifications of, 
all kinds. 

Crosskey is the first writer to piece together the much-mooted Four- 


77 Pp. 1096-97. 

7 Pp. 1096-1102. 

Pp. 1102-10, 1116-18. 

% Ibid. 

® See Edwards v. California, 314 U.S. 160, 181 (1941) (Jackson, J., concurring). 


® See Palko v. Connecticut, 302 U.S. 319, 323 (1937); Adamson v. California, 332 U.S. 46 


(1947). The most important right not ‘‘incorporated” is the Sixth Amendment’s guarantee of 
the assistance of counsel in state criminal, non-capital cases. 
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teenth Amendment as a symmetrical, logical whole and to account for the 
relationship of all its various provisions to the antecedent law. 


VI 
Apart from its intrinsic importance as a contribution to American 
history, what difference does Crosskey’s work make? Doctrinally 
Crosskey and the Supreme Court are far apart; but the end results are in 
many cases the same. Acceptance of Crosskey’s views would, however, 
obliterate a great many useless technicalities; it would vastly simplify our 
law and government. The Commerce Clause, for example, has been 
interpreted by the Supreme Court to cover nearly all of the nation’s 
business. Straightforward recognition that the clause comprehended all 
gainful activity among the people of the states would not, therefore, be a 
radical innovation, and yet it would close a troublesome gap which 
produces endless jurisdictional strife and which prevents badly needed 
unification of the nation’s commercial law. Similarly, Crosskey’s interpre- 
tation of the Full Faith and Credit Clause would not touch off violent 
controversy if accepted; to the contrary, uniform conflict of laws rules 
would be welcomed in most quarters as a means of eliminating needless 
legal complexity. Other views advanced by Crosskey—his theory of 
judicial review and his interpretation of the Imports and Exports and 
the Contracts Clauses, for example—would not find ready acceptance. 
In one sense, it is true, as Hughes observed, that “the Constitution is 
what the judges say it is.”** But historical research has not been without 
effect upon the Supreme Court. Charles Warren’s investigation into the 
historical meaning of the judiciary article*‘ influenced the decision 
in Erie v. Tompkins,* when the Supreme Court confessed that it had 
been acting unconstitutionally for ninety-six years. Only recently, the 
Court deferred decision in the school segregation cases pending research 
into the historical meaning of the Fourteenth Amendment.” If he has 
done nothing else, Crosskey has demonstrated that many of the anachro- 
nistic doctrines of the Supreme Court are not legally and logically com- 
pelled by the words of the Constitution itself. It is a striking paradox that 
the historical meaning should be shown to permit a more flexible, simpler 
88 Justice Frankfurter has reminded us, however, that the constitutional document, and 


not the decisions of the Court, is the ‘‘ultimate touchstone of constitutionality.” Graves v. 
O'Keefe, 306 U.S. 466, 491-92 (1939). 


* Warren, New Light on the History of the Federal Judiciary Act of 1789, 37 Harv. L. 
Rev. 49 (1923). 


% 304 U.S. 64, 72-73 (1938). 
® Brown v. Board of Education of Topeka, 345 U.S. 972 (1953). 
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scheme of government than that which has resulted from viewing the 
Constitution as a “living document.” 

Because he so searchingly questions so many deeply felt beliefs, ac- 
cepted institutions, and historical heroes, Crosskey’s views are certain to 
encounter great resistance. His refusal to accept authority and repetition 
as the test of the truth and his insistence upon reexamining accepted 
premises are in the best tradition of scientific inquiry. Politics and the 
Constitution warrants wide and thoughtful attention. It may have a 
profound and lasting impact on American law. 





PROFESSOR CROSSKEY AND THE BROODING 
OMNIPRESENCE OF ERIE-TOMPKINS 


Cartes E. Crarxt 


work. It is exciting for a reason as unique as it is admirable with 

respect to this type of book, namely, the intellectual punch it 
delivers. We are accustomed to stately works ringing the now accepted 
changes of reverence to the Constitution in its modern guise as fashioning 
a union of diverse, almost warring, states. Occasionally—so much so as 
now to be almost a rarity—we do find specific criticism of the creaking 
governmental structure which results and some despairing hope for 
change in the direction of modern efficiency.” But this opus is something 
quite different and beyond our experience. For it is a new history, the 
fruit of nearly two decades of patient research, which presents the direct 
challenge that the original plan and intent of the Constitution was the 
creation of a simply conceived national government. A possibility of 
simplicity in place of infinite complexity, of effective functional action 
instead of near-paralysis amid competing sovereignties, is surely alluring. 
And with proof so detailed and withal so persuasive as here afforded, we 
must hail this as a major scholastic effort of our times. 

The feat of scholarship is perhaps the more remarkable when we come 
to see that the author’s main thesis rests upon an utterly simple approach: 
interpreting the letter of the great document primarily in accordance with 
eighteenth century views of language, form, and substance. With pro- 
priety he calls the resulting panorama “A Unitary View of the National 
Governing Powers.’’* Emerging fully as clear cut are his correlative and 
supporting theses. Of these, the two he singles out for the greatest stress 
are “The National Power over Commerce’ and “The National Judicial 


P'rwr CROSSKEY’S NEW BOOK on the Constitution’ is an exciting 


¢ Circuit Judge, United States Court of Appeals, Second Circuit. 


' Crosskey, Politics and the Constitution in the History of the United States (1953) (here- 
after cited only by part, chapter, or page). 


2 The boldest of recent times appears to be Finletter, Can Representative Government Do 
the Job? (1945). See also Clark, The Dilemma of American Judges: Is Too Great ‘‘Trust for 
Salvation” Placed in Them? 35 A.B.A.J. 8, and other references given at 80, 81 (1949). 


3 This is made the title heading of Part ITI, pp. 361-708. 
‘ Part I, pp. 15-292. 
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Powers.””*® These, too, a reviewer may pinpoint to illustrate the author’s 
method and approach. 

First, as background we must note the infinite pains taken to recreate a 
vocabulary which appropriately mirrors the eighteenth century mind 
operating in the constitutional framework. Thus we have an extensive 
catalogue of all manner of usage in pre-convention days of the term 
“commerce,” showing, indeed, its broad inclusiveness. The same process 
is employed as to the other terms of the constitutional grant over com- 
merce; and the pre-constitution usage is supported by the contemporary 
discussions centering around the making of the Constitution and the 
notable debate which preceded its adoption in the states. This leads 
directly to the constitutional interpretation, in terms generally of strong 
governmental powers, which prevailed originally and which has suffered 
a gradual decline to the weaker governmental entity we now know. 

It is against this tapestry, so fully displayed before the reader’s eye, that 
the famous clauses undergo a revitalization of meaning and take on new 
dynamism. Consider the first power listed, that of the legislature, and the 
first general statement of its authority beyond the power to tax and to 
borrow money, to wit, the power “To regulate Commerce with foreign 
Nations, and among the several States, and with the Indian Tribes.’* 
The middle phrase has suffered a debasement down to our modern concept 
of power over only “interstate commerce,” famous words of modern 
times, but unknown to the man of 1787 and dating apparently from the 
middle of the last century. Others of the constitutional words have also 
suffered sea-change by shrinkage: “among” becomes “between”; the 
states are now mere territorial subdivisions between which some physical 
movement has become visualized; and “commerce’’ itself has been nar- 
rowed to mean only a special kind of business enterprise. Hence the phrase 
now is reduced to permitting some limited control over this restricted 
form of enterprise only when it actually and visibly moves “from the 
territory of one of our states to that of another.” But under our author’s 
compelling exegesis the phrase comes to life as including all matters of 
trade or business activity had among or within the states all over the 
country, and supports and justifies the widest congressional supervision 
of the affairs of men considered as people of a single union. Thus, for ex- 
ample, we should not need to await the tedious and only partial accom- 
plishment of the strongly urged uniform commercial acts—with a uniform 

5 See particularly cc. XX, XXI, pp. 610-74; also Part IV, pp. 711-1046. 

* U.S. Const. Art. 1, § 8, discussed pp. 17 et seq. 
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law of divorce not even dared—to secure the benefits of free commerce 
subject to like law throughout the states.’ Instead, Congress is sum- 
moned, even in the dedication of the book, ‘“‘to claim and exercise for the 
common good of the country the powers justly belonging to it under the 
Constitution,”* including that of formulating just such commercial codes 
and general social laws as are here contemplated. 

A similar demonstration leads to the conclusion—further discussed 
below—that the original constitutional intent was to create a single na- 
tional judicial system, with the Supreme Court at the apex of all courts, 
state and federal.* Briefer treatment sets forth the interrelationship with 
the Commerce Clause of other provisions of Article I, notably the Imports 
and Exports, Ex post facto, and Contracts Clauses.'® 

To do even partial justice to the demonstration, some brief reference 
must be made to certain other features of the supporting argument. Thus 
it is held that accepted rules of eighteenth century approach to state 
documents require recognition of the custom to state an intent as an 
inclusive generality, followed by an enumeration of details of an informa- 
tive, but not exclusive, character. Hence the enumeration of the powers of 
Congress—now made the bulwark for the limiting interpretation of the 
Constitution—is held not to subtract just the specified powers from the 
states. Rather it is addressed primarily to a different dichotomy, that 
between legislative and executive powers in the one unitary governmental 
system set up; the balance here inclined toward the legislature, an em- 
phasis needed if the historic power of the royal prerogative was to be 
lessened and the dangerous weakness of the earlier Congress to be cor- 
rected." Finally to be dissected is the famous Tenth Amendment, reserv- 
ing to the states or the people “The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States.’’” Here the 
solution is that made, among others, and again from an eighteenth century 
background, by no less a person than James Kent in a decision in New 
York in 1812," to the effect that the powers not exclusively transferred to 
the United States or prohibited to the states may still be exercised by the 
latter, as well as by the people. 

Even this inadequate summary shows how revolutionary this thesis is 


” See particularly pp. 32, 37, 292. * See note 5 supra. 

*P.v. © Cc. X-XII, pp. 295-360. 
" Cc, XITI-XVII, pp. 363-562. 

U.S. Const. Amend. 10, discussed in c. XXII, pp. 675-708. 

18 Livingston v. Van Ingen, 9 Johns. (N.Y.) 507 (1812). 
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to an age which is accustomed to see the states successfully fighting the 
national government on all stages, from control of precious national re- 
sources to exercise of taxing and regulatory powers in many forms and 
guises, Does the author adequately prove his case? Only an historian of 
quite a degree of sophistication can judge with finality and as to details. 
But for the ordinary reader and patriotic citizen, anxious for his govern- 
ment to exercise effective leadership in the global role now thrust upon it, 
Professor Crosskey surely proves enough to require a fresh approach in 
our constitutional thinking. For at the very least he does demonstrate 
beyond what seems to me the possibility of doubt (1) that an exceedingly 
powerful argument can be made for a widespread eighteenth century 
intent or desire for a stronger central government than we have now 
evolved, (2) that the constitutional language is much more apt to sustain 
such an intent than our juristic thought now concedes, (3) that consider- 
able early thought, including Supreme Court decisions, so interpreted the 
infant Constitution, and (4) that exigencies of political strife shaped and 
molded the great charter to its present form. 

Although I suspect the contrary will be the case, the last of these points 
I have stressed ought not to come as a shock or even as a surprise to a 
generation accustomed to a realistic approach to law and legal actions. 
We know that contracts and legal documents generally may be varicusly 
interpreted against different backgrounds, particularly where new circum- 
stances bring new problems not appreciated in the original bond. So even 
the words of a written Constitution may acquire quite a different sig- 
nificance as the years pass. And the reasons why the Jeffersonians, repre- 
senting broadly the masses as against the propertied classes, should have 
feared the power of a strong government, should have demanded a Bill of 
Rights and all the rest, seem now but a natural commonplace of the time. 
That the states, in the vacuum of power which the struggle tended to 
create, should be the obvious, but rather unintended, beneficiaries is also 
but a natural, even if chance, result. But here the author has seemingly 
courted opposition by the truculence with which he presents his views and 
the virulence of his condemnation of the politicians. Madison’s star has 
perhaps dimmed, since his obvious changes of opinion to correspond with 
his politics do not evoke sympathy. But Jefferson is still a mighty force; 
condemnation of his actions even to the point of rehabilitating the Sedi- 
tion Act was hardly necessary. It is likely to stimulate reactions such as 
those of one professorial reviewer who betrayed an emotional investment 
in the constitutional status quo curious to behold; he even suggested the 
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unworthiness of a university press which would stoop to publish this 
original new work !'* 

In truth the author’s combativeness here may appear surprising; for, 
except in some matters of degree, the difference in party spirit and pro- 
gram of the era is well accepted.” But the author does carry it further 
than is customary. He has both Jefferson and Madison as early National- 
ists who departed from the faith for reasons political, while Marshall is 
shown fighting merely a rear guard and constantly losing struggle, full of 
compromises, turns, and twists, to preserve a semblance of strength to the 
central government. So personal does he make this struggle and the 
motivations of the distinguished protagonists that many are likely to be 
turned away from his important thesis. Having known the author in all 
his forthrightness and obduracy from his student days, I can, I think, 
understand how his own conception of truth would not permit him to 
yield even the proverbial ell to the humanness of politicians. If the great 
X was that kind of petty heel, it must be so stated. Moreover, such a sense 
of personal involvement in long ago battles was doubtless necessary to 
sustain research so exhaustive for so many years with so little of definite 
encouragement from any source except one’s own inner strength of char- 
acter. Actually of course politicians and statesmen are neither so admirable 
nor so despicable as contemporaries and posterity love to make them. 
They can and often do operate from motives far from sublime, even those 
which are petty and vengeful; in short they cannot avoid acting like 
human beings. And yet they do represent movements and trends which 
must come to the fore, if not through one group of protagonists then 
through another. There is an inevitability about conflict and change in 
affairs governmental which we must accept and expect. 

But nothing so pusillanimous as this appeals to our author. Here is one 
person at least who is not inhibited by idol worship in an area where that 
has become an occupational disease and who, to use the apt Americanism, 
sticks his neck out to the utmost limit on all matters in which he pro- 
foundly believes. Thus I can think of no other instance of an author not 
only making his own detailed personal index, but carrying his argument 
over into it.’* Further, the book contains many an extensive deduction or 


4 Swisher, Evolution of a Document, 36 Saturday Review, No. 14, at 33, 34 (Apr. 4, 1953). 


% Thus a pertinent brief summary has just appeared in Judge Spencer Roane of Virginia: 
Champion of States’ Rights—Foe of John Marshall, 66 Harv. L. Rev. 1242 (1953). 

% Consider, for example, p. 1396: ‘Jefferson, Thomas: admits payments of money to 
J. T. Callender, 780; admits truth of Walker charge, 779-80; as advocate of general national 
legislative authority, in 1775, 1787, and 1788, 212, 764 note; . . . approves Connecticut libel 
prosecutions, 773; attempt of, to seduce friend’s wife, 779; . . . deceptive account of Connect- 





1953] PROFESSOR CROSSKEY AND ERIE-TOMPKINS 29 


assumption advanced boldly to fill gaps in factual material and to supply 
motivations. This is the kind of book it is; and, even though I would have 
toned down some of the truculence, I find something attractive in the 
forthrightness of the slashing attack. I can foresee that scholars will fall 
on many of the assumptions with delight, and will demolish at least some. 
But, except for surface reactions, that cannot demolish the book itself or 
refute the author’s central ideas. Crosskey may not have succeeded in 
getting himself liked; but he cannot be ignored. After this no book on 
constitutional history or meaning can afford to overlook his researches. 

Hence this is glorious material for the professional historian, be his 
sympathies for or against the thesis presented. But I suggest it is much 
more than this; it is in fact a must for lawyers, political scientists, and 
plain ordinary citizens. For it brings up insistently the issue of the kind of 
government needed not merely for 1787, but also for 1953. I realize that 
the first reaction to the author’s argument by the lay reader is likely to 
be: So what? After all, the Court responding to pressures over a century 
and a half has construed the Constitution as it has; and the people have 
surely accepted the result, nay, are belligerent against any (outward) 
change. So it will be said: Let’s leave to the students these faraway bat- 
tles, while we go about our business of returning just as much power to the 
states as the pressure of world and local events will permit. The trouble is, 
however, that the militant advocates of the status quo have been able to 
seize an advantage which is not rightfully theirs. They have claimed all 
the support of the sacred document itself to use against those upstarts 
who assert a national power as a matter of right and necessity. Against 
such a heavy burden the forces of centralized efficiency can make only 
difficult headway without vicarious support from those twin forces of 
evil? to wit, war or depression. Except when those forces make the need 
overwhelming, we must be bound to a government the more inactive, i.e., 
the more unobtrusive, the better. American genius can be expended to 
perfecting the automobile, discovering new labor devices for farm, factory, 
and home and uncovering the atom bomb. Only in matters governmental 
must it remain bound by chains of the past. 

So the great function of a book such as this is to show that these chains 
are hardly real and, in any event, are comparatively recent and man- 


icut libel prosecutions by, in 1809, 784 note; disloyalty of, to Washington, whilst in his 
cabinet, 767; duplicity of, on freedom of press, 767-84; . . orders dismissal of Connecticut 
libel prosecutions upon learning what they concern, 781, ” etc. Also p. 1393: ‘‘Frankfurter, 
Felix: on Constitution as ultimate touchstone, 318, 906; on Constitution as not ultimate 
touchstone, 318,” etc. 
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made, to be unmade in like fashion if the will exists. In short, the purpose 
of history is to free man from the shackles of pseudo-history. We should be 
masters of our fate governmentally as much as physically, institution- 
wise as much as gadget-wise. And the days of planned experimentation in 
new ways of living together should definitely not be over. For if we do not 
take active measures with intelligent effort, the change is going to take 
place in any event imperceptibly and in ways we not only may not expect, 
but certainly do not want. Such a book as this teaches overwhelmingly 
that change is coming in any event, no matter how unchanging may seem 
our governmental charter and its basic exposition. 

That leads me to what I consider a wholly fascinating example of this 
process, both because of its recent operation before our very eyes and 
because of its far-reaching consequences. This is what I have chosen else- 
where to term the “brooding omnipresence” of the Erie-Tompkins case." 
That decision, as every lawyer knows, in 1938 overruled more than a 
century of precedents to require federal courts to show the most complete 
subservience to substantive state decisions in all issues touching state law 
coming before them. 

It might be expected that Professor Crosskey’s wide-ranging and 
iconoclastic investigations would dredge up new thoughts and new ap- 
proaches to this controversial subject. So he does, with incidental attacks 
on the state of legal scholarship which permitted one historical article to 
have so profound an effect on reversing previous trends, and with a re- 
habilitation of the greatness of Justice Story, who had come to be viewed 
as a vain little man with only the most naive of conceptions as to the 
nature of law itself. The exposition details, in fact, three major stages of 
development, of which the overruled Swift ». Tyson'* represented not the 
original, but a halfway or intermediate, step toward the state supremacy 
we now have. So let us follow our author back to the Constitution and his 
view of “The National Judicial Powers under an Eighteenth-Century 
Interpretation” of the document, which makes natural ‘the Supreme 
Court’s Judicial Supremacy and the Common-Law Jurisdiction of the 
Courts of the United States.’’” 

11 Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938). See Clark, State Law in the Federal 
Courts: The Brooding Omnipresence of Erie v. Tompkins, 55 Yale L.J. 267 (1946). Compare 
Mr. Justice Holmes dissenting in Southern P. Co. v. Jensen, 244 U.S. 205, 222 (1917): “‘The 
common law is not a brooding omnipresence in the sky but the articulate voice of some 


sovereign or quasi sovereign that can be identified” —a critique of law accepted as the base 
of the Erie decision. See Guaranty Trust Co. v. York, 326 U.S. 99, 101, 102 (1945). 


18 16 Pet. (U.S.) 1 (1842). 
1" C. XX, pp. 610-40. 
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We need not repeat here the process of interpretation outlined above, 
but proceed at once to the conclusion, which is that indicated by the 
chapter heading just quoted. The most important for our immediate 
purposes are the Supreme Court’s stewardship of the entire court system 
of the nation and the acceptance for the federal courts of the existence of 
a national common law, that being the common law of the mother coun- 
try, England. The demonstration is too long to give in detail; it follows 
quite naturally from the supremacy over state laws or constitutions to be 
accorded to the “laws of the United States which shall be made in Pursu- 
ance’’ of, i.e., under, the Constitution, with the law-making power con- 
strued as broadly as is stated above.”® But the initial interpretation itself 
is interesting, indeed fascinating.“ Thus it involves acceptance by the 
early leaders of a common law of crimes, involving criminal libel invoked 
at Jefferson’s behest against, among others, a Connecticut clergyman, 
Azel Backus. But most striking in view of later doctrine is a now over- 
looked decision by the Supreme Court in 1805, Marshall writing, where 
the Court assumed without hesitation to declare a question of state local 
land law contrary to the view of the state courts. The case is Huidekoper’s 
Lessee v. Douglass,” where the Court construed a Pennsylvania statute of 
1792 defining grants of the state’s vacant lands in the West Allegheny or 
northwest area of the state to uphold, as against the state, conveyances to a 
land company, contrary to the holding of the state supreme court four 
years earlier in Commonwealth of Pennsyluawia v. Coxe." The author’s 
thoroughness appears particularly in connection with this case; to show 
its initial wholehearted acceptance, the later trend toward evasion of its 
principle, and the final acceptance of its consequence, with some demur- 
ring by the state, he has apparently examined all records—official, news- 
paper, and otherwise, together with local correspondence of public officials 
and judges as disclosed by the local offices and historical societies of the 
region.** The importance of the case is clear. Here was the natural su- 
premacy of the Court accepted without question in an area now termed 
the “clearest kind” of case for application of the Erie-Tompkins doctrine 
of state law supremacy.™ 


* See pp. 984-1002 construing the Supremacy Clause, U.S. Const. Art. 6. 


™ C. XXIII, The Initial Recognition of the Supreme Court’s Position as the Nation’s Ju- 
ridical Head, pp. 711-53. 


* 3 Cranch (U.S.) 1 (1805). 
4 Dall. (U.S.) 170 (1801). ™ Pp. 719-53. 


* The expression is taken from the recent case of Waterhouse v. Hoover, 203 F. 2d 171 
(C.A. 6th, 1953). 
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But all this was soon to change. A chapter which describes the “Loss of 
the Common-Law Jurisdiction” of the national judiciary begins thus: 

Among the causes of the Supreme Court’s decline as the nation’s juridical head, 
which began in the 1820’s, first place must be given to the original national Judiciary Act 
of 1789, which the First Congress under the Constitution enacted. For there were in 
that act at least two features that operated powerfully to postpone and, in the end, 
defeat the great judicial reform which the framers of the Constitution intended. The 
first of these was the Supreme Court’s great remoteness, under the act, from the trial 
courts of the states; the second was the relative inaccessibility of the national trial 
courts which the act set up, as compared with the similar state tribunals.** 

Soon Marshall himself was conceding the decline ;”” and there came the 
rise of another principle, that of the “Theory of Two Independent Judi- 
ciaries without a Common Head.’”” The situation is perfectly illustrated 
in 1842, after Marshall’s death, by the celebrated case of Swift v. Tyson,” 
written by Justice Story, the senior member of the Court in service. That 
decision involved an aspect of general commercial law—whether a pre- 
existing debt owed by the endorser to the endorsee of a bill of exchange 
was such consideration as would render the bill “negotiable” to cut off 
defenses good between the original parties. There being some question 
whether New York law on this issue might be different from that accepted 
in the federal courts, Story assumed only to declare a federal or general 
law applicable in commercial matters of wide extent and ramification in 
businesses naturally transcending state laws. Although this has latterly 
been viewed as a bold and arrogant assumption of power, it was actually 
modest indeed. Our author regards it as part of that rear guard action to 
which Marshall himself had been forced in an endeavor to save some 
vestiges of national power. Certainly the precedents of the time show it 
far from a rash innovation.*° 

It is this case which brought forth the scorn of judges and writers until 
at length it was suddenly overruled and even declared unconstitutional 
by a divided court without argument on the point. The latter is of course 
the famous Erie R. Co. v. Tompkins,™ undoubtedly the most cited judicial 
precedent of modern times.** The decision was dedicated to the establish- 

® C. XXIV, p. 754. 

*7 Note, for example, such a case as Green v. Neal’s Lessee, 6 Pet. (U.S.) 291 (1832), while 
Marshall was still on the Court. 

*C. XXV, pp. 818-64. #9 16 Pet. (U.S.) 1 (1842). 

% See extensive discussion, p. 856 et seq. 

® 304 U.S. 64 (1938); see note 17 supra. 

® Indeed, frequency of citation seems on the increase. Shepard’s United States Citations 
contains less than 8 full columns of citations of the decision in the original volume to 1943, 
but the 1943-52 Supplement contains 164 columns, and the July, 1953, pamphlet, 3 columns. 
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ment of an exceedingly simple and appealing principle. But its mandate 
has proven quite as confusing and complex in its application. The simple 
proposition is that litigants should not be subject to one law in one court 
and a different law in another court in situations otherwise identical. And 
the complexity arises from the attempt to carry out this view where not 
one government but forty-nine separate sovereignties, with varying rules 
of law, are assumed to be supreme, or at least are owed obeisance. 

It is possible, and Professor Crosskey’s researches tend to show, that 
such a division of power as was contemplated under the Swift v. Tyson rule 
and such a two-headed system could never continue and that eventually 
one branch must prove the stronger and more dominant. The present 
writer has believed the contrary,** thinking that the approach best defined 
in decisions of Justice Cardozo* of “a benign and prudent comity” where- 
by the federal courts would accept state principles where really apposite, 
but would not be forced to rigorous and arbitrary extremes in so doing, 
presented a flexible and a working solution to a difficult problem hardly 
susceptible of resolution solely into blacks and whites.® But events seem 
to prove otherwise. There were cases showing an unattractive jockeying 
for position in the federal courts to get away from state litigation. Al- 
though these, as Crosskey points out, were capable of other solutions,* 
they opened the way for strong arguments as to the unfairness of the then 
existing rule as applied to the “diversity” cases, i.e., those which would 
have arisen in the state courts except for the accident that the parties 
were citizens of different states and hence entitled to a federal forum 
under the Constitution. Such arguments were helped by an article by the 
major historian of the Court showing discovery of an early draft of the 
First Judiciary Act which contained an inclusive meaning of what be- 
came “the laws of the several states” in the famous Section 34 of this 


The 1953 Cumulative Annual Pocket Part to 22 Fed. Dig. has 81 pages of direct rulings, 
§§ 359-62, as against 23 pages in the original volume of 1940. 


33 And so stated in the article cited note 17 supra, referring to the decisions in note 34 infra. 


44 Mutual Life Ins. Co. of N.Y. v. Johnson, 293 U.S. 335, 339 (1934) ; Hawks v. Hamill, 


288 U.S. 52 (1933); Marine Nat. Exchange Bk. of Milwaukee v. Kalt-Zimmers Mfg. Co., 293 
U.S. 357 (1934). 


* No pun is intended with respect to the famous case cited note 36 infra, which did so 
much to provoke the Erie-Tompkins doctrine. 


* Thus, the notorious Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab 
& Transfer Co., 276 U.S. 518 (1928), allowing a corporation to escape state law by dissolving in 
the original state and reincorporating elsewhere to become a ‘‘diverse” citizen of its original 
own state, rested upon a much criticized fiction as to corporate citizenship. See McGovney, A 
Supreme Court Fiction, 56 Harv. L. Rev. 853, 1090, 1225 (1943). 
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Act.*” But Crosskey does not find this newly discovered document surpris- 
ing, or as compelling of the one single conclusion of complete federal sub- 
ordination as the Court assumed; and he is particularly scornful of the 
low state of legal scholarship which failed to point this out.** At any rate 
the Court, albeit by a narrow majority, made the sharp turn toward rigid 
conformity with state law and has since enforced it relentlessly as a gen- 
eral principle, although with somewhat surprising variations of detail. 
Fifteen years of steady litigation to determine the meaning of Erie- 
Tompkins have left a toll of still further need for litigation, with many 
areas unsettled.** There has been in some respects expansion, in some 
respects limitation, from what seemed to be the doctrine as first an- 
nounced. The limitation has been in the area of federal rights and federal 
specialties; a government-issued check has rather surprisingly been held 
not subject to state commercial law,*° while bankruptcy, copyright, and 
now perhaps trademarks have been held in varying degrees subject to a 
federal uniform law.“ On the other hand, the most troublesome expansion 


8? Warren, New Light on the History of the Federal Judiciary Act of 1789, 37 Harv. L. Rev. 
49 (1923). 

* Pp. 626-28, 820, 857-59, 866-937, 1170, 1171. 

** Both the case law and the legal literature are so extensive, and so constantly expanding: 
as to defy citation here. Even the critical titles of some of the articles are interesting: Keeffe, 
Gilhooley, Bailey and Day, Weary Erie, 34 Corn. L. Q. 494 (1949); Harnett & Thornton, 
Precedent in the Eerie-Tompkins Manner: A Decade in Retrospect, 24 N.Y.U.L.Q. Rev. 770 
(1949); Merrigan, Erie to York to Ragan—A Triple Play on the Federal Rules, 3 Vand. L. 
Rev. 711 (1950); Gavit, States’ Rights and Federal Procedure, 25 Ind. L.J. 1 (1949), 21 Okla. 
B.A.J. 619 (1950). There has also been some recent notable support to the effect that the Erie 
doctrine is neither so objectionable nor so extensive as the other authors have concluded. 
Parker, Erie v. Tompkins in Retrospect: An Analysis of its Proper Area and Limits, 35 
A.B.A.J. 19 (1949); Moore’s Commentary on the U.S. Judicial Code 320, 359 (1949). My 
article, cited note 17 supra, contains references to existing authority to its date; later references 
have been added to a forthcoming reprinting of the essay in a book of legal essays sponsored by 
the Association of the Bar of the City of New York. The articles and cases cited below are 
only a fraction of those available, but may be taken as illustrative of the deluge now inundating 
the federal courts. 

“ Clearfield Trust Co. v. United States, 318 U.S. 363, 744 (1943). For other examples, see 
Clark, op. cit. supra note 17, at 284, 285. See also Phelan v. Middle States Oil Corp., 154 F. 2d 
978, 1000-1002 (C.A. 2d, 1946), noted in 59 Harv. L. Rev. 1286 (1946); United States v. 
Standard Oil Co. of Cal., 332 U.S. 301 (1947), and Francis v. Southern P. Co., 333 U.S. 445 
(1948), both extensively discussed in the law reviews; Brown v. Western Ry. of Ala., 338 U.S. 
294 (1949); Exceptions to Erie v. Tompkins: The Survival of Federal Common Law, 59 Harv. 
L. Rev. 966 (1946). 


“ There has been, however, considerable conflict as to details. See, e.g., Austrian v. Williams, 
198 F. 2d 697 (C.A. 2d, 1952), cert. den. 344 U.S. 909 (1952), extensively criticized in Federal 
Modification of State Law: Erie and the Bankruptcy Statute of Limitations, 62 Yale L.J. 
479 (1953), and discussed in other review notes; Admiral Corp. v. Penco, Inc., 203 F. 2d 517 
(C.A. 2d, 1953); and Dad’s Root Beer Co. v. Doc’s Beverages, 193 F. 2d 77, 79-82 (C.A. 2d, 
1951) compared with Hyde Park Clothes v. Hyde Park Fashions, 204 F. 2d 223 (C.A. 2d, 
1953), dealing with the law of trademarks and unfair competition; also Stevens, Erie R.R. 
v. Tompkins and the Uniform General Maritime Law, 64 Harv. L. Rev. 246 (1950); Hill, 
The Erie Doctrine in Bankruptcy, 66 Harv. L. Rev. 1013 (1953). 
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has come in the dichotomy of substance and procedure. The latter, being 
the adjective law by and under which the courts operate, has admittedly 
been under the control of the Supreme Court itself; with the adoption of 
new federal rules of civil procedure by the Court just before announcement 
of its Tompkins decision, a new era of reformed and simple court action 
was inaugurated, one widely acclaimed as model for the states and indeed 
in process of rather extensive adoption in the several states.” But as 
Crosskey says, “friends of the new rules had to whistle very loudly to keep 
their courage up, after the York decision.” * This was a decision in 1945“ 
wherein the Court redefined substance to include anything which might 
substantially affect the outcome of the case, and thus relegated the pro- 
cedure which is alone subject to federal control to such a narrow compass 
in the diversity cases as to have no significant scope, as later decisions 
indicate. So the present situation as to this cherished court reform is 
that, as a text writer has cynically, but shrewdly, advised,“ a lawyer in 
these cases had better pursue the more technical form of procedure, state 
or federal, in his instant situation in order to be safe. And since as a corol- 
lary a state enactment or decision depriving a state court of jurisdiction is 
held to have a like effect on a federal court in a corresponding diversity 
case,‘? Professor Crosskey concludes: “So, in the end, even the Supremacy 
Clause has been rewritten by the Court, in its mad pursuit of its unattain- 
able, unconstitutional Erie object.” * 

Two other pressing problems must be stated, though they do not 
exhaust the possibilities. The first concerns what lawyers call the problem 
of the conflict of laws, resulting from the interaction of differing state 
principles of law.*® The original Erie-Tompkins decision merely required 

® Clark, Code Pleading 23-31, 51-54 (2d ed., 1947); Clark, The Federal Rules in State 


Practice, 23 Rocky Mt. L. Rev. 520 (1951); Millar, Civil Procedure of the Trial Court in His- 
torical Perspective (1952), passim. 


 P. 1367, citing my article note 17 supra. He might have added further works of mine, 
e.g., book reviews in 36 Corn. L. Q. 181, 184 (1950) and 4 Vand. L. Rev. 392, 395 (1951). 


44 Guaranty Trust Co. v. York, 326 U.S. 99, 108, 109 (1945). 


* Woods v. Interstate Realty Co., 337 U.S. 535 (1949); Ragan v. Merchants Transfer 
& Warehouse Co., 337 U.S. 530 (1949); Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 
(1949). Mr. Justice Rutledge dissented in all three cases, 337 U.S. 557. These cases, together 
with the York and Bullington cases, notes 44, 47, have been the subject of critical comment 
in the law reviews too extensive to document here. 

“ Federal Procedure: The ‘‘Outcome” Test Applied in Actions Based on Diversity of 
Citizenship, 35 Corn. L.Q. 420 (1950). 

‘7 Angel v. Bullington, 330 U.S. 183 (1947). 

# P. 933. 


** The type of problem is indicated in Professor Cavers’ review in 66 Harv. L. Rev. 1327 
(1953) of Marsh, Marital Property in Conflict of Laws. See also such articles as Harper, The 
Supreme Court and the Conflict of Laws, 47 Col. L. Rev. 883 (1947); Wolkin, Conflict of 
Laws in the Federal Courts: The Erie Era, 94 U. Pa. L. Rev. 293 (1946); Silving, Analogies 
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the federal court sitting in New York City to apply the law of Pennsyl- 
vania to govern a railroad accident occurring in the latter state; it gave no 
thought to what law the New York courts might apply to this situation. 
Later cases have supplied the refinement that the federal court, being for 
the immediate purpose but another court of the state where it is sitting, 
must apply the law of that state strictly.*° So there is a kind of double 
separation from the immediate objective in any case which has arisen at a 
distance from the particular courthouse. The federal judge must try to 
ascertain what a state court judge would apply as the law of the “foreign” 
state where the “cause of action” arose. Of course complications increase 
rapidly when, in our swiftly moving and far-flung commercial civilization, 
a cause really arises in and concerns not one, but two or many states. But 
beyond these obvious difficulties of federal orientation in modern business 
life there is the equally obvious opportunity now afforded for playing one 
court against another, to stop which was the prime reason for the Erie case 
in the first place. As Crosskey puts it: “Yet it manifestly was a certainty, 
surely apparent to the Court, that, by its decision, it was creating a new 
motive for jockeying by litigants, not, it is true, to get into the state 
court, or the national court, of a particular state, but to get into the 
national court of whichever of our states may happen to have a conflict-of- 
laws rule favorable to a particular party’s claim or defense.’”™ The result 
has disclosed adjudications which appear fully as anomalous as, if not 
more than, anything in the pre-Erie era. In one notable case™ a litigant 
was able by the greater facilities of federal procedure to raise an issue in a 
Texas federal court which he would not be in a position to reach in the 
state court, and then to obtain a favorable result by application of a legal 
principle of the law of insurance recognized in only Texas and Quebec. 
The question was one of interpleader between citizens of Texas and 
citizens of New York involving the proceeds of a policy of insurance 
issued by a New Jersey company; the mere fact that the Texas claimants 
could sue the insurance company in the Texas federal court as a “diverse 


Extending and Restricting Federal Jurisdiction; Erie R. Co. v. Tompkins and the Law of Con- 


flict, 31 Iowa L. Rev. 330 (1946); Wolfson, Uniform Law and the Federal Courts Under the 
Erie Doctrine, 23 Temp. L.Q. 404 (1950). 


8 Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 487 (1941); Griffin v. McCoach, 313 
U.S. 498 (1941). Mr. Justice Rutledge in his dissent, note 45 supra, 337 U.S. 557, 560 n. 1, has 
pointed out this extension of the original doctrine; and see Wells v. Simonds Abrasive Co., 
345 U.S. 514 (1953). 

® Pp. 928, 929. 


® Griffin v. McCoach, 313 U.S. 498 (1941). See New England Mut. Life Ins. Co. v. Spence, 
104 F. 2d 665, 668 (C.A. 2d, 1939). 
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citizen” to them, and that the latter then had the benefit of federal inter- 
pleader to exonerate it on citing in the New York claimants and paying 
the money into court, resulted in the non-applicability of the more general 
rule applied in New York and New Jersey. 

The other pressing problem is as to the mere ascertainment of the state 
law which is thus to be so slavishly applied. On many occasions the state 
court has not spoken; this is particularly true of problems arising out of 
state law as to conditional sales, chattel mortgages, trust receipts, but only 
coming to a head when the parties meet in the federal bankruptcy court. 
On others only an inferior state court has spoken; though its views may 
not seem persuasive, yet they have been held controlling. In a notable 
case the federal courts were directed to follow a state ruling in New Jersey 
where later the New Jersey courts admitted the cogency of the original 
federal ruling as a matter of judicial sense and followed it, though “re- 
versed on a different point.’’®* Here in a very real sense the federal judges, 
in spite of all the pains taken to make them so, are unlike their brethren in 
the corresponding state courts; their role is limited to that of “ventrilo- 
quist’s dummy’ as to state law, while their state brethren, even the 
lowliest of them, may use their best mental and inteiiectual powers to 
reach results which satisfy their minds. In consequence where a state 
doctrine seems fast becoming obsolete, a litigant in the federal courts is 
at a serious disadvantage; for the state judge may declare the doctrine 
dead, while the federal judge may not.™ 

We need not accept the most extreme of the Crosskey strictures to find 
the present situation vastly disturbing. For my part, I must regard it as 
more troublesome, over a wider area of confusion, than was the pre-Erie 
rule, unfair as that occasionally proved to be. And the consequence seems 
so hard to avoid, so practically inevitable, under our present system of 
divided or relinquished supremacy. I am indicating some criticism of re- 
cent Supreme Court decisions, as I believe is still the right and privilege of 
all ‘inferior’ judges. But I am bound to add that, however I might change 
53 Fidelity Union Trust Co. v. Field, 311 U.S. 169 (1940), rev’g. Field v. Fidelity Union 
Trust Co., 108 F. 2d 521 (C.A. 3d, 1939), which was approved and followed on its substantive 
point in Hickey v. Kahl, 129 N.J. Eq. 233, 19 A. 2d 33 (1941); Lester v. Guenther, 132 N.J. 


Eq. 496, 28 A. 2d 777 (1942), and other cases cited by Crosskey, p. 1366. For biting criticism 
of the ‘“‘unbelievable decision,” see Crosskey, pp. 922-27. 


* Frank, J., in Richardson v. C.I.R., 126 F. 2d 562, 567 (C.A. 2d, 1942). 


% See discussion by Crosskey at 918 et seq., 929 et seq., and by me in 55 Yale L. J. 267, at 
290-95 (1946). The point is illustrated by such a case as Newkirk v. C. C. Bradley & Son, 271 
App. Div. 658, 67 N.Y.S. 2d 459 (4th Dept., 1947), repudiating the view of New York law 
taken as compelled in Droste v. Harry Atlas Sons, 145 F. 2d 899 (C.A. 2d, 1944), 147 F. 2d 
675 (C.A. 2d, 1945), cert. dismissed 325 U.S. 891 (1945). 
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the individual pieces about, I should arrive at no less or little less jerry- 
built structure than the present process of judicial inclusion and exclusion 
has produced. Nor are we at the end of all development; it is perfectly 
clear that the rules are even now shifting as to several details. I anticipate 
—perhaps as a matter of hope rather than of definite omen-reading—that 
the trend to minimize the area of procedure will halt, that the scope of 
federal law will expand, that the conflicts-of-laws problems will be reduced 
in number and scope. For example, the most recent decision of the Court 
on the latter problem, rendered this spring, seems to find a considerable 
number of the justices ready to return to the original Erie conception that 
Pennsylvania law, rather than New York’s conception of Pennsylvania 
law, should govern. Some solution will appear, even if we cannot proph- 
esy just what that will be. 

Of course it would be simple to turn to Crosskey’s solution. “All that 
would be necessary would be to abandon the unconstitutional Erie case 
and return to Swift v. Tyson and Huidekoper’s Lessee v. Douglass. For 
those two cases, with the Supreme Court’s Constitutionally granted 
juridical supremacy added thereto, would bring about order and uni- 
formity in our law.”*’ This is recommended not only for this “the most 
fundamental and far-reaching error the Supreme Court has ever made,’”™* 
but also for the other “unconstitutional” diminutions of national au- 
thority; for “it will not be forgotten it is the Constitution, and not the 
Supreme Court’s accumulated errors about it, which Congress and the 
Justices take oath ‘to support,’ and the President swears he will ‘preserve, 
protect, and defend.’ ’** Before such a bold spirit and so sublime a con- 
fidence I can only bow in admiration. Were the making of the government 
to be done over, I can hardly believe that it would not be along lines 
Crosskey advocates as still the true ones. I cannot subscribe to the view 
that the only way to freedom is via an inefficient and thereby hopelessly 
weak government. I do not believe man is so little master of his fate that 
only by putting stones in his way may he be trusted to walk at all. I 
believe that an effective government which can be made responsive to 
the will of its constituents is a necessity for survival. But even so, I cannot 
see signs that we are yet mature enough to accept the challenge. Yet new 
threats of war, new depths of depression may in time lead us to a new 
orientation of purpose and objectives whereby “We, the People of the 

Wells v. Simonds Abrasive Co., 345 U.S. 514 (1953). 

57 P, 934. 

* P. 1169. * P. vii. 
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United States,” may act “to form a more perfect Union,” to “establish 
Justice,” and to “promote the general Welfare, and secure the Blessings of 
Liberty to ourselves and our posterity.’”®° When that time comes I cannot 
believe but that devoted attempts such as this to ascertain what was 
originally purposed and how results fell short of objectives will play a 
large part in shaping our heavenly city of the future. 


© These quotations are from the Preamble to the U.S. Constitution, which of course 
furnishes a glowing text for the Crosskey sermon. 





THE SUPREME COURT AND THE CONSTITUTION- 
AL LIMITATIONS ON STATE GOVERN- 
MENTAL AUTHORITY 


CHARLES FArRMANt 


tional Fathers intend for these United States?” This, the pub- 

lisher announces, is “what the book is about’’:—it is an inquiry 
to find what the founders intended. The legend, however, inscribed upon 
each volume is this sentence from Justice Holmes’ essay on ““The Theory 
of Legal Interpretation” :' “we ask, not what this man meant, but what 
those words would mean in the mouth of a normal speaker of English, 
using them in the circumstances in which they were-used.”’ This is “‘a dif- 
ferent thing,” Holmes wrote, from an inquiry “to discover the particular 
intent of the individual... .’’ And Mr. Crosskey’s parting shot is an 
affirmation that the ultimate question in constitutional interpretation is, 
not what the framers meant, not what the ratifying bodies understood, 
but what the text means. 

What the authors “intended,” and “what those words would mean,” 
are not identical conceptions, even though they may, happily, lead to a 
single result. (Nor are they the only considerations that may enter into 
constitutional interpretation.) It is one thing for the state, through its 
judges, to say that an offeror will not be permitted to introduce parol evi- 
dence to show what he meant by the words of his offer. It is a very differ- 
ent thing for Mr. Crosskey, or any other among us, to insist that the rules 
he announces must govern the construction of the constitution by which 
the nation lives—no matter what the framers were seeking to accomplish 
or what the members of the ratifying bodies understood or what the 
people generally were saying and hearing and thinking about the matter. 
This would mean that some rule of constitutional construction—whose 
rule?—injected ab extra, was the supreme law of the land. The Constitu- 
tion framed in 1787, and the amendments proposed from time to time, 
sprang from men’s sense of need; they have been discussed at large, and 
popular reaction has had much to do with how members of the responsible 


M: CROSSKEY ASKS: What kind of government did the constitu- 


t Nagel Professor of Constitutional Law and Political Science, School of Law, Washington 
University. 


112 Harv. L. Rev. 417 (1899). 
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bodies acted about them. Presently a provision of the fundamental law 
comes to be applied to new situations involving the happiness of genera- 
tions who had no share in its adoption. Surely the process calls for a wis- 
dom and philosophy too great to be compressed in one dogmatic formula, 
such as “what the text means” or “what the framers intended.” We 
might, perhaps, find general agreement that in a given instance the judges 
reached a conclusion that gave lasting satisfaction, even though we might 
be unable to reach any general agreement on universal rules of decision. 

It seems well, however, in this review of the concluding part of Mr. 
Crosskey’s massive work, at this point merely to note a reservation on 
behalf of the public whose Constitution he reinterprets. Even if the his- 
torical facts were in truth exactly as he now finds them to have been, and 
supposing that no other relevant evidence appears that he overlooked or 
omitted to introduce—even so, there would be very serious questions 
about making his conclusions the present rule of action. Let us note and 
pass on. In the end, no doubt, the merit of Mr. Crosskey’s work will be 
governed by the integrity of his historical investigation. If the views he 
expresses prove well founded—with the consequence that the Justices 
(excepting Justice Harlan) are found guilty of the laxness, ineptitude, and 
deliberate dereliction with which he charges them—then it will be time to 
consider what we now ought to do about it. The onus is, of course, upon 
the mover; Mr. Crosskey, most commendably, devoted “more than thir- 
teen years of unremitting research” to making his case. As the publisher 
says, “The argument is stated boldly, eloquently, and with an abundance 
of new historical evidence.” All that is true; the scope and penetration of 
the inquiry, and the tightness with which he has made his contentions fit 
together, reflects high professional ability. But the question is: does the 
proof stand up? 

No reviewer, hastening to share in a symposium to greet the appearance 
of this work, can possibly examine all the evidence collected in so large an 
undertaking, or evaluate all the conclusions at which the author arrives. 
Superficial and noncommittal compliment would be an unworthy response 
to the author’s endeavor. It would be imprudent to give an accommoda- 
tion indorsement. It seemed most useful, in reviewing Part V, ‘““The Su- 
preme Court and the Constitutional Limitations on State Governmental 
Authority,” to select some one important proposition and to poke about 
its underpinnings. 

Part V makes two main contentions. (1) Barron v. Baltimore® was “in- 

*7 Pet. (U.S.) 243 (1833). 
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correctly decided”’;* it was “without any warrant at all’’;‘ Marshall’s 
opinion “appears to have been a sham.’ Contrary to what was held in 
that case, the letter of the federal Bill of Rights, and the “inherent prob- 
ability” as to what the men of the First Congress intended when they 
proposed it, require the conclusion that the first eight Amendments—ex- 
cept the First Amendment, which reads “Congress shall make no law 
...,” and the latter part of the Seventh Amendment, the guaranty of the 
common law jury, where it speaks of “any court of the United States” — 
that aside from these exceptions the federal Bill of Rights is a limitation 
on state as well as on federal action. (2) The first section of the Fourteenth 
Amendment—privileges and immunities, due process, equal protection— 
is “clear in itself, or clear when read in the light of the prior law.’’* In the 
privileges and immunities clause, 
The whole iniquitous doctrine of Barron v. Baltimore was, then, apparently intended 
to be wiped out, both as to the First Amendment, in reference to which, we have seen, 
the doctrine was justified, and as to all the others of the first eight amendments, in 
reference to which, we have also seen, it was not. So, the whole “Bill of Rights”— 
as it is sometimes called—was made valid, and available, by this clause of the amend- 
ment, in favor of all “citisens,” as against the states.’ 
At Mr. Crosskey’s hands, “the whole first section of the Fourteenth 
Amendment falls into good order as a careful, skilful, and consistent ex- 
ample of the drafting art.”* Even as to the due process clause, so trouble- 
some to other minds, Mr. Crosskey arrives at conclusions “inferable with 
certainty.’’”® “So read, and read as a whole, the first section of the Four- 
teenth Amendment seems crystal clear; and since it has long been estab- 
lished that the framers of the amendment intended it to mean all these 
things which, we have seen, it plainly does, it is difficult to see how the 
Supreme Court can possibly have failed to understand. . . .’”° “So, there 
is, of the whole first section, only the clause forbidding state ‘abridgments’ 
of ‘privileges or immunities of citizens of the United States’ that could, by 
any stretch of the imagination, give any essential trouble; and with the 
assistance to be derived from the rest of the Constitution and its amend- 
ments, and from an ordinary English dictionary, its meaning, also, could 
very easily have been made sufficiently clear.’”™ “So, what the Supreme 

* Crosskey, Politics and the Constitution in the History of the United States 1076 (1953) 
(hereafter cited only by page). 

«P. 1056. *P. 1102. 

+P. 1081. *P. 1108. 

*P. 1381. ® Pp. 1116-17. 

TP. 1091. uP, 1117. 
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Court has done, under this lucidly drawn provision of the document it is 
sworn to uphold, seems remarkable in the highest degree.” Of this we 
may be sure: either the Justices from 1873'* on down—the whole lot of 
them, except Harlan, J.—or else Mr. Crosskey, will be found to have 
fallen into error that is “remarkable in the highest degree.” 

It seemed wise to select the former of these two main contentions—the 

relatively small point as to whether the first eight Amendments (with the 
exceptions Mr. Crosskey noted) were originally designed as limitations on 
state as well as on federal action. And to avoid arguments about admissi- 
bility and relevance—in view of the problem noted above as to canons of 
constitutional construction—we will do well to conform to Mr. Crosskey’s 
practice. He follows the legislative history of the proposed Amendments, 
so we may do the same. He notes what amending was desired in one of the 
state conventions called to act upon the original Constitution, so we too 
may refer to any state convention. In tracing “the long-neglected history 
of the framing of the initial amendments,” the author has resort to what 
““was recorded contemporaneously in the country’s newspaper press and 
other publications of the time.”"* He arrives at an 
obvious inference ... that the First Congress intended all the prohibitions in the 
initial amendments, that are cast in literally general terms, to apply to the States as 
well as to the nation. ... Any man of the time who read the current newspaper 
accounts of Congress’ proceedings must, then, certainly have concluded that the 
literal generality of these amendments was intended; and since it is reasonable to 
suppose the leaders—and, particularly, the anti-nationalist leaders—in the several 
states, read the accounts of Congress’ proceedings religiously, the further inference 
follows that the legislatures of the states, when they ratified the first eight amend- 
ments, must have been aware that, within the scope of all those amendments, or parts 
thereof, which were expressed unrestrainedly in the passive voice, or in some other 
literally general form, they were ratifying limitations, not only on the nation, but on 
the state governments as well." 
From this passage we learn much as to what is admissible and relevant 
according to the author’s practice. Since we may seek to infer what mem- 
bers of the First Congress intended, we may show what any member 
understood to be the effect of their action. What was understood by the 
country may be considered. What the legislatures were aware of, when 
they voted on ratification, is evidently material. 

“So, it is not in any way strange,” continues Mr. Crosskey, “that good 
lawyers in the early days .. . were of the opinion, before the Supreme 
2 P. 1118. 


18 The date of the Slaughter-House Cases, 16 Wall. (U.S.) 36 (Dec., 1872). 
M4 P, 1066. ® Pp. 1075-76. 
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Court’s decision of Barron v. Baltimore had been handed down, that all 
such parts of the first eight amendments did apply, in accordance with their 
plain letter, to all governmental action, whether by the nation or by the 
separate states.’ So it must be permissible to cite good lawyers, on 
whichever side their opinions may lie. And if it is pertinent to consider 
what some judges may appear to have thought prior to Barron v. Baltimore, 
then certainly what other judges thought and decided should be let in too. 
All this preliminary wariness about the rules of evidence is in order, be- 
cause, remember, Mr. Crosskey, at the first and at the last, has warned us, 
what the authors (or the ratifiers) meant is not the question; it is what the 
text means that counts. What others have found obscure, Mr. Crosskey 
may suddenly pronounce crystal clear, so that all aids to interpretation 
are cut off. Or where, on the other hand, something has indeed seemed 
crystal clear, “the eighteenth century constructionary rules’”” may sud- 
denly be invoked to impose a different meaning. He who would keep up 
with Mr. Crosskey’s argument would better be sharp. 


I 


On June 8, 1789, James Madison brought up in the House of Represen- 
tatives the alleged need for a Bill of Rights.’* He proposed various amend- 
ments, notably the following:'® 


Insert in Article I, section 9, certain clauses, on— 

religious liberty 

freedom of speech and press 

peaceable assembly and petition 

right to keep and bear arms 

no soldier to be quartered . . . 

no double jeopardy 

no compulsory self-incrimination 

due process of law 

no taking without just compensation 

no excessive bail or fines, nor cruel or unusual punishments 

no unreasonable search or seizure 

in criminal prosecutions, a speedy and public trial; the right to be informed of 

the nature of the accusation, to be confronted, to have compulsory process, 
and to have the assistance of counsel. 

Insert in Article ITI, section 2. 

trial by jury 

“in all crimes punishable with loss of life or member,” grand jury indictment. 
Insert in Article I, section 10 [No State shall... .] 

violate the equal rights of conscience 


1 P, 1076, 181 Annals Cong. 424 (1834), 
17 P, 1064, 9 Thid,, at 434-35. 
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or the freedom of the press 
or the trial by jury in criminal cases. 

The first and second of these enumerations would limit the United 
States. The third list was to limit state action. 

Debating and voting, in the House and then in the Senate, produced 
changes—how fundamental they were is the question. It was decided to 
add the amendments at the end of the Constitution—not to insert them 
in the original text. Thus the labels, I 9, III 2, I 10, were lost. The Senate 
voted to strike out the amendment under I 10 above: the limitations 
on the states. But in the end the proposals emerged in the form “Con- 
gress shall make no law respecting an establishment of religion . . .”” while 
the others became what Mr. Crosskey calls “unrestrained passive-voice 
prohibitions”—‘“the right to keep and bear arms shall iot be infringed,” 
etc. So, he concludes, only the First Amendment is limited to Congress; 
the others operate generally upon state and national governments (except 
the latter portion of the Seventh Amendment, which speaks of “any Court 
of the United States”). Mr. Crosskey argues that, when one really under- 
stands the circumstances, “the inherent probabilities at the time’ point 
to the conclusion that the Congress desired to limit the states as well as the 
national government. It manifestly follows, “under the eighteenth-cen- 
tury constructionary rules,” that the words of the Amendments should be 
given “their full literal force’ and be read against the states. 

The reviewer has not had sufficient time to study the legislative history 

as he would insist upon doing before he gave a firm opinion on this matter 
about which Mr. Crosskey is so very certain. But Chancellor Walworth, 
in the New York Court of Errors in 1831, made a careful study of the 
legislative history, and reached the opposite conclusion.“ Now Mr. 
Crosskey never tells his readers about Chancellor Walworth’s opinion, nor 
about any other judicial opinion that anticipated Marshall’s conclusion in 
Barron 0. Baltimore*—although he parades all the opinions he can find on 
the side of his own conclusion. So in the interest of a fair hearing, let us 
listen to the New York Chancellor. (Perhaps the reader will examine both 
interpretations and then study the Annals of Congress for himself.) 
I have formerly had occasion to examine the question how far these amendments of 
the constitution of the United States were restrictive upon the power of the individual 
states; and the conclusion at which I arrived was, that all the amendments adopted 
by congress at its first session, and afterwards sanctioned by the requisite number of 
* P. 1060; also 1059, 1061. * P. 1064. 


* Livingston v. Mayor of New York, 8 Wend. (N.Y.) 85, 100 (1831). 
#37 Pet. (U.S.) 243 (1833), 
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states, were intended to be restrictive upon the government of the United States and 
upon its officers exclusively (see Jackson v. Wood, 2 Cowen, 818, n. b.). The preamble 
which was prefixed to these amendments, as adopted by congress, is important to 
show in what light that body considered them. This preamble has not usually been 
published in connection with these amendments; it will be found in the journal of the 
federal convention, as published in conformity to a resolution of congress, and is as 
follows: “The conventions of a number of the states having at the time of their adopt- 
ing the constitution expressed a desire, in order to prevent misconstruction and abuse of 
its powers, that further declaratory and restrictive clauses should be added; and 
as extending the grounds of public confidence in the government will best ensure the 
beneficent ends of its institution: resolved,” &c., that the following articles be pro- 
posed, &c. When we take into consideration the fact that this preamble was added by 
the senate, after they had amended the resolution of the house by expunging therefrom 
the only article proposed as restrictive upon the powers of the states; and when it is 
known that these amendments were introduced into congress by Mr. Madison, in 
consequence of the objections which had been made in the state conventions to the 
unlimited powers given by the constitution to the general government, I think it is 
very evident that the amendments were intended to apply to the general government 
only, for the purpose of restricting and limiting its powers, but without any intention 
of limiting or controlling state legislation. 


That was the New York Court of Errors, at December term, 1831. 

At January term, 1832, Barron v. Baltimore** came before the Supreme 
Court of the United States. (The record had been received and filed on 
September 23, 1831.)* This arose on writ of error to the Maryland Court 
of Appeals; the only question was the applicability of the Fifth Amend- 
ment—private property shall not be taken for public use without just 
compensation. (Coming up from a state court, only the constitutional 
question was open.) The case was put over, and was not argued until 
February, 1833. 

Concurrently there was before the Court, brought up from the federal 
Circuit Court for the Eastern District of Pennsylvania, the case of Living- 
ston v. Moore,” involving, along with the question of local law, the applica- 
bility to the state of other provisions of the federal Bill of Rights. 

Taney was engaged in each case, arguing that the Bill of Rights did not 
apply. He concluded his argument in the Livingston case on Friday, Feb- 
ruary 8, 1833. The Barron case was then called; counsel for plaintiff in 
error began on that day, and was heard again on Monday the 11th, “‘on 
the question of jurisdiction.” The Report says that then Taney was 
“stopped”; the Minutes do not indicate that he was even called upon to 

% Ibid. 


% Dates and circumstances are derived from an examination of the Docket and Minutes of 
the Supreme Court. 


*7 Pet. (U.S.) 469 (1833). 
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start. The Justices evidently felt that nothing more need be said—the 
appeal to them had no merit. The Court sat as usual on Tuesday, Wednes- 
day, Thursday and Friday, and on Saturday announced its decision in the 
Barron case: dimissed for want of jurisdiction. The Livingston case, involv- 
ing substantial questions, was decided later, with opinion by Justice 
Johnson. 

One would have said that Marshall’s opinion was written with his usual 
cogency, that it was clearly right and stood above question. But Mr. 
Crosskey says it was “without any warrant at all” ;”’ 
the decision of the Court, and the doctrine for which it stands, constitute, in fact, one 
of the most extensive and indefensible of all the various failures of the Court to en- 
force the Constitution against the states as the document is written.” 

The decision, he says, went in the teeth of what “the First Congress 
intended” and stripped the people of rights to which they were clearly 
entitled. 

Let us see, so far as we may, whether the members of the First Congress, 
and the people for whose benefit these rights are alleged to have been 
secured, did intend and understand what Mr. Crosskey says they intended 
and understood in the matter. 


II 
There assembled, at Concord, on September 7, 1791, a Convention to 
revise the Constitution of New Hampshire. Among the delegates were two 
men who had sat in the House of Representatives of the First Congress; 
they must have been thoroughly informed as to the “intent” of the mem- 
bers of the Congress that proposed the Bill of Rights. The elder of these 
was Samuel Livermore (1732-1803); he was chosen to preside over the 
Convention. Of his prior public services, the following are particularly in 
point. He sat in New Hampshire’s convention of 1788 where he “did great 
service in bringing about ratification, thus securing the ninth state and 
ensuring the acceptance of the Constitution.’”** He was Chief Justice of 
the Superior Court from 1782 to 1790, in part concurrently with his service 
in the First Congress. Abiel Foster (1735-1806) was the other delegate 
who had served in the First Congress. Then he sat in the state Senate from 
1791 to 1793. In a moment we shall notice that the Legislature in 1791 
enacted that no person should be held for a capital offense (not “a capital, 
or otherwise infamous crime’’) unless on indictment of a grand jury. 
Among other delegates in the Constitutional Convention of 1791-92, 


7 P. 1067. * P. 1081. 
* 11 Dict. of Am. Biog. 308 (1933). 
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the following experience was represented: member of the state convention 
that ratified the federal Constitution; member of the Legislature that 
ratified the federal Bill of Rights; member of the Second Congress [Jere- 
miah Smith (1759-1842), notable in the legal annals of the state]; judge 
of the Court of Common Pleas; Justice of the Superior Court; United 
States District Attorney, all at the moment when the federal Bill of Rights 
went into effect.*® These certainly qualify as men of the time “who read 
the current newspaper accounts of Congress’ proceedings” and who ‘“‘must 
have been aware” of whatever it was that the original amendments were 
designed to accomplish. 

Now the sequence of events becomes important. The federal Bill of 
Rights was submitted to the states on September 25, 1789; the New 
Hampshire Legislature ratified on January 25, 1790; ratification was com- 
pleted on December 15, 1791. 

The State Constitutional Convention™ assembled on September 7, 
1791—after New Hampshire had given its assent, and at a moment when 
nine states had ratified; two more ratifications were needed. The Conven- 
tion submitted its proposed amendments, and adjourned to await the 
referendum, on February 24, 1792—ttwo months after the federal Amend- 
ments had become the law of the land. Very surely, current developments 
in the law of New Hampshire must have been understood to be in perfect 
consonance with the Constitution of the United States. 

An examination of The Laws of the State of New-Hampshire, the Consti- 
tution of the State of New-Hampshire, and the Constitution of the United 
States, with its Proposed Amendments, Printed by Order of the Honorable the 
General-Court, in 1797, shows that the Legislature had made a great 
effort in the early ’90’s to tidy the statute book; a mass of basic legislation 
was enacted, and by the Act of June 20, 1792, over two hundred old 
statutes were repealed. Look to the Act for the punishment of certain 
crimes, passed February 8, 1791—a year after the Legislature had ratified 
the federal Bill of Rights: 

And be it further enacted, That no person shall be tried for any offense, for which 
capital punishment may be inflicted, until a bill of indictment be found against him 
for such offence, by the grand jurors... .* 

Not “capital, or otherwise infamous crimes,” but only in cases where 
“capital punishment may be inflicted.” So stood the law when the Consti- 
tutional Convention of 1791-92 assembled. 

* Biographical sketches in Provincial and State Papers, 10 Misc. Documents and Records 
Relating to New Hampshire 30-37 (1877). 


* The Journal is published in Provincial and State Papers, ibid. at 38-196 (1877). 
% L. of State of N.H. 272 (1797). 
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Did President Samuel Livermore, fresh from the First Congress, cry 
out that the state law in this regard was out of accord with the federal 
Constitution? Or his colleague Abiel Foster? Or the members of the Legis- 
lature of 1790, who participated in ratifying the Amendments? Not at all. 
The Convention received and debated a report** on what changes should 
be proposed in the state bill of rights. Previously there had been no 
guaranty of grand jury; the Convention recommended none. It left the 
law as the Act of February 8, 1791, quoted above, had made it. It left 
untouched, too, this provision of the bill of rights of the old Constitution 
of 1788: 


XVI. ... Nor shall the legislature make any law that shall subject any person to a 
capital punishment (excepting for the government of the army and navy, and the 
militia in actual service) without trial by jury. 


(The Sixth Amendment guarantees a jury trial “[iJn all criminal prosecu- 
tions. ...’”) It is utterly inconsistent with all this history to suppose that 
Livermore, Foster, and the rest understood that the federal Amendments 
applied to New Hampshire. 

A few more observations will be helpful. New Hampshire’s punishment 
of crimes, as prescribed in the Act of 1791, was so severe that the capital 


offenses covered a considerable part of the field. For treason, murder, 
rape, sodomy, burglary, arson, robbery, forgery of public securities—for 
all these, death was the only punishment. But there were. other major 
crimes which carried maximum punishments (omitting mention of fines, 
and such additional indignities as indelible marking on forehead and nose, 
whipping, standing in the gallows, and sitting in the pillory) as follows: 
maiming, seven years imprisonment; concealing the death of a bastard 
child, two years; manslaughter, twelve months; assault with intent to 
murder, two years. Thus we can understand what was not included in the 
statutory right to a grand jury and the constitutional right to a trial jury. 
It does not look much like the federal system. 

It will be interesting now to glance back at the journal of the New 
Hampshire convention of 1788, called to act upon the proposed federal 
Constitution. In assenting to the Constitution, the convention declared: 


as it is the opinion of this Convention that certain amendments and alterations in 
the said Constitution would remove the fears and quiet the apprehensions of many of 
the good people of this State, and more effectually guard against an undue adminis- 
tration of the federal Government, the Convention do therefore recommend that 
the following alterations and provisions be introduced into the said Constitution... .* 


310 Misc. Documents and Records Relating to New Hampshire 63 (1877); the report 
incorporated into the Constitution of 1788, ibid., at 71; debate, ibid., at 106. 


4 Thid., at 20. 
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Note, these are not going to be provisions New Hampshire wants to be 
imposed on New Hampshire and sister states; these are measures to quiet 
apprehensions about “an undue administration of the federal Govern- 
ment... .”’ Here are the proposals, so far as is pertinent: 

Sixthly, That no person shall be tried for any crime by which he may incur an 
infamous punishment or loss of life, until he be first indicted by a grand jury—except 
in such cases as may arise in the government and regulation of the land and naval 
forces. 

[Seventhly,} All common law cases between citizens of different States shall be com- 
menced in the Common Law Courts of the respective States, and no appeal shall be al- 
lowed to the federal Courts in such cases, unless the sum or value of the thing in con- 
troversy amount to three hundred? dollars. 

Eighthly, In civil actions between citizens of different States, every issue of fact 
arising in actions at common Law, shall be tried by a jury if the parties or either of 
them request it. 

Ninthly, Congress shall at no time consent that any person holding an office of 
trust or profit under the United States, shall accept a title of nobility or any other 
title or office, from any king, prince or foreign State. 

Tenthly, That no standing army shall be kept up in time of peace, unless with the 
consent of three fourths of the members of each branch of Congress; nor shall soldiers 
in a time of peace, be quartered upon private houses without the consent of the 
owners. 

Eleventhly, Congress shall make no Laws touching religion or to infringe the rights 
of conscience. 

Twelfthly, Congress shall never disarm any citizen, unless such as are or have 
been in actual rebellion. 

And the Convention do, in the name and in behalf of the people of this State enjoin 
it upon their Representatives in Congress, at all times, until the alterations and provi- 
sions aforesaid have been considered, agreeably to the fifth article of the said Constitu- 
tion, to exert all their Influence and use all reasonable and legal methods to obtain 
a Ratification of the said alterations and provisions in such manner as is provided in 


the said article. 

These desired limitations are to be only on Congress. Observe, some- 
times the drafting is “Congress shall [not]’’; in Sixthly and Eighthly the 
prohibition is framed in general terms and Congress is not mentioned; and 
yet the entire purpose is to “guard against an undue administration of the 
federal Government.” These New Hampshire statesmen—Chief Justice 
Livermore and his colleagues in the ratifying convention of 1788—evi- 
dently didn’t know Mr. Crosskey’s “eighteenth century constructionary 
rules.” 

Why did not Mr. Crosskey make a frank disclosure of this instance, so 
damaging to his contention about contemporary modes of drafting and 
interpretation? Here is an excerpt from his argument: 


Now, apart, once more, from the remote possibility of sheer negligence or want of 
skill, in the First Congress . . . the only reasonable explanation for the variance in 
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form thus existing between the First Amendment and all the others of the first eight 
is that the others were intentionally drawn in general terms. . . . And if these were not 
the intentions of the First Congress, its draftsmanship of these amendments was bun- 
gling, in an extreme degree.* 

We cannot suppose he had not read the proceedings of New Hampshire’s 
Convention. A moment later*® he is quoting for his own purposes the cor- 
responding recommendations in Virginia’s Convention. 

Here is what Mr. Crosskey should have disclosed to his readers: The 
New Hampshire Convention wanted to ratify the Constitution, but to 
attach to their ratification certain recommendations as to amendments 
limiting the power only of the national government. A committee was 
appointed to report such amendments. One member was John Langdon 
(1741-1819); he was one of the Founding Fathers, and shortly after he 
sat as a Senator in the First Congress, where the Bill of Rights was pro- 
posed. Another member was Chief Justice Samuel Livermore (1732-1803) ; 
he sat as a Representative in the First Congress. (Mr. Crosskey quotes 
Livermore in the House debates, on one matter that seems to help his 
argument.)*” That committee’s report recommended amendments, many 
on points later covered by the Bill of Rights. Sometimes the drafting was 
that Congress should not; sometimes the drafting was in “unrestrained 
passive-voice prohibitions”: and yet Langdon, Livermore, and the rest 
clearly had in view limitations only on the United States. We can see 
clearly “what those words would mean’? to those able and responsible 
statesmen. 

(Presently it will be pointed out that in considerable part these pro- 
posals were derived from similar recommendations for amendment as 
adopted by the ratifying convention in Massachusetts.) 

It is not too much to say that Mr. Crosskey suppressed this important 
evidence—for surely he must have read the Proceedings. In offering the 
public what purports to be a systematic and objective study—not a 
brief—he was under a duty to disclose ali that was material, in whatever 
way it bore. The author would have us believe that through the decades 
the Justices have knowingly been derelict in their construction of the 
Constitution; he calls upon us to turn against their judgments and follow 
him. Certainly one who assumed such a responsibility was under a duty to 
tell the whole truth, so far as in him lay. 


Ill 


On September 25, 1789, the federal Bill of Rights was proposed by the 
First Congress. 


* P. 1058. * P. 1061. 7 P. 1068. 
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On November 24, 1789, there met in Philadelphia a Constitutional Con- 
vention proposed by the General Assembly of Pennsylvania to consider 
needed amendments to the state constitution of 1776. (One reason was 
that the existing form of government was in ‘‘various instances . . . con- 
tradictory to the constitution of the United States.’’)** First on the list of 
delegates was James Wilson (1742—1798)—-signer of the Declaration, out- 
standing among the Founding Fathers and in Pennsylvania’s ratifying 
convention, and, since September 26, a Justice of the Supreme Court. 
Another delegate was Thomas McKean, also a signer, member of the 
ratifying convention, and, since 1777, Chief Justice of Pennsylvania. The 
Constitutional Convention chose a committee of nine to prepare a draft 
revision; Wilson was one of those chosen.**® The draft, in its Declaration of 
Rights, contained these provisions: 

IX. That in all criminal prosecutions the accused hath a right to be heard by 
himself and his counsel; to demand the cause and nature of the accusation; to meet 
the witnesses face to face; to have compulsory process for obtaining witnesses in his 
favor, and a speedy public trial by an impartial jury of the vicinage; nor can he be 
compelled to give evidence against himself; nor can any man be deprived of his life, 
liberty or property but by the judgment of his peers or the law of the land. 

X. That no person shall be proceeded against by information for any indictable 
offense, except in cases arising in the land or naval forces, or in the militia when in 
actual service in time of war or public danger. . . .* 

In committee of the whole, Chief Justice McKean succeeded in having 
Section [IX amended to begin ‘‘that in all prosecutions by indictment.” 
Later the convention voted to restore the original wording, and further to 
make the section read, “in all prosecutions by indictment” to have a 
speedy public trial, etc. 

While the Convention was at all times disposed to have a provision re- 
quiring that prosecution be by indictment, some difference of opinion 
arose as to the excepted situations wherein no action by a grand jury need 
be had. One proposed amendment was, “except for specific penalties or 
forfeitures, or in matters merely civil.” As to this, Chief Justice McKean 
obtained a postponement. Later the Convention adopted the form 
That no person shall, for any indictable offense, be proceeded against criminally by 
information . . . 
except in cases in the land and naval forces, etc.** Still later it made a 
limitation 
%* The Proceedings Relative to Calling the Conventions of 1776 and 1790 (The Minutes of 
the Convention) 129 (1825). 

* Thid., at 154. “ Thid., at 378. * Tbid., at 223. 
* Tbid., at 162. ® Tbid,, at 222, “Tbid., at 226. 
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except for oppression or misdemeanor in office. . . .“ 


Presently Mr. Wilson obtained a reconsideration, and it was moved to 
make the exception read, “except in cases arising in the land and naval 
forces” etc.— 
or, by leave of the court, for oppression or misdemeanor in office. . . . 


This, of course, was inconsistent with the grand jury provision in the 
federal Bill of Rights, then before the states for adoption. Then Mr. 
Wilson moved to strike out the words “for oppression or misdemeanor in 
office.” Note carefully: Justice Wilson thus favored a version reading that 
“no person shall, for any indictable offense, be proceeded against, criminally, 
by information, except . . . by leave of the court” —which would greatly have 
increased the variance from the federal version. Wilson’s amendment was 
defeated, the vote being 21 to 36. The original motion was then carried.“ 

Since prosecution on information was now permitted in some instances, 
Section [IX was amended to guarantee a speedy trial, etc., “in prosecu- 
tions by indictment or information.”’** 

So the Convention tinkered freely with matters which, in the federal 
Bill of Rights, were already settled, and ended with a provision in dis- 
agreement with the federal provision. So far as the Minutes of the Con- 
vention indicate, the proposed Amendments were entirely ignored. 

That trial by jury shall be as heretofore, and the right thereof remain inviolate. 


So ran Section 6 of the Declaration of Rights of the Constitution of 1790. 
The language is disarming; it discloses nothing different from the Seventh 
Amendment, which guarantees trial by jury “[iJn suits at common law, 
where the value in controversy shall exceed twenty dollars.” But what had 
been the scope of the right “heretofore” in Pennsylvania? It was narrower 
than the federal provision.*® By Act of April 5, 1785,°° the summary juris- 
diction of justices of the peace—who, of course, sat without jury—was 
extended to £10. This jurisdictional amount was more than twice as high 
as the federal sum of 20 dollars.*' The Act of April 19, 1794," raised the 
amount to £20, but, subject to giving special bail, permitted removal to 
the Court of Common Pleas if the amount exceeded £5. (Five pounds was 
still in excess of the federal figure of $20.) In 1803 the validity of this 

 Ibid., at 261. « Ibid. 

“ Ibid., at 280.  Tbid., at 283. 


* See decisions of the Pa. Supreme Court: Geyger v. Stoy, 1 Dall. (Pa.) 135 (1785); Cooper 
. Coats, 1 Dall. (Pa.) 308 (1788). 


2 L. of Pa. (Dallas) 304 (1793). 
5! 1 Stat. 145, 167 (1790). @3 L. of Pa. 736 (1810). 
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latter statute was vigorously challenged, as denying the right as “‘hereto- 
fore” enjoyed. The state Supreme Court sustained it as not inconsistent 
with the state constitution—one judge dissenting.** The judges said not a 
word about the Seventh Amendment, and so far as appears from the 
report, neither did the able counsel who argued the case. 


IV 


Zephaniah Swift (1759-1823) was a member of the lower house of the 
Connecticut Legislature from 1787-1793, during which time the first 
Amendments were submitted and adopted. Thereafter he was a Represent- 
ative in Congress (1793-1797), became a judge of the state Supreme 
Court in 1801 and served as Chief Justice 1806-1819. In 1795-96 he pub- 
lished A System of the Laws of the State of Connecticut, and in Chapter 19 
we read “Of the Several Modes of Prosecution,” wherein we may learn 
whether the Fifth Amendment was understood to govern. 


There are four modes of prosecuting crimes. By complaint or presentment of a 
grandjuror: by information exhibited by an attorney for the state: by information 
exhibited by the party injured, or some common informer in his own name or in the 
name of the state: and by indictment. 

I. Complaint or presentment by a grandjuror is a mode of prosecution instituted 
and authorized by statute law, and is unknown to the common law. Grandjurors are 
officers annually appointed by each town, and are public informing officers. . . . 

By force of this statute, every grandjuror has the power of making complaint or 
presentment, of every crime that can be prosecuted by the state . . . and upon such 
presentment, the offender except in capital cases, may be holden for trial. . . . 

This practice of holding an offender to trial on complaint of a single grandjuror, is 
unknown to the English law. .. . 

II. Informations may be exhibited by the attornies for the state . . . in all matters 
proper for and in behalf of the state. There is no express statute authorising this officer 
to make information for crimes: but this is fully implied in the description of their 
duty. . . . And such has been the practical construction of the law, and it is now uni- 
versally considered as a part of the office of attornies for the state... to make in- 
formation of all crimes . . . excepting in capital cases... . 

III. Informations qui tam. .. . 

IV. An indictment is a written accusation, of one or more persons, of a crime pre- 
ferred to, and presented on oath, by a grandjury. This mode of prosecution, might be 
practiced for every species of crimes, if the courts thought proper. . . . The operation 
of this statute™ is to make indictments by a grandjury necessary only in capital cases, 


5 Emerick v. Harris, 1 Binn. (Pa.) 416, 423 (1808). The case was argued at Sept. and Dec. 
Terms, 1803; the opinion must have been written shortly thereafter: ‘“The opinion of the 
supreme court of the United States between Marbury v. Madison . . . has been published in 
1 Cran. 137 [1803] since I drew up this opinion.” 


‘4 The revised provisions on Grand Jurors are in 1 Pub. Stat. L. of Conn. (1808), tit. 83, 
at 371. 


% Presumably referring to a revision of 1784, 1 Pub. Stat. L. of Conn. (1808) tit. 83, § 11, 
at 373. 
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and tho it has given the courts power to summon grandjuries in all cases, not capital; 
yet as another mode by single grandjurors, has also been authorized, courts, to save the 
expense and trouble of grandjuries, have permitted all offences not capital, to be 
prosecuted by the presentment of single grandjurors, and the information of the 
attornies for the state, and call in grandjuries only in capital cases." 

There, set out in great fullness is the law and the practice of Connecti- 
cut, in 1796—quite different from what the Fifth Amendment required— 
and the author of the treatise, then a Federalist Representative in Con- 
gress, a member of the Legislature when the Amendment was ratified, sees 
nothing whatsoever amiss. 

In September term, 1816 [1817?], the Superior Court of Hartford 
County held that the Amendments to the federal Constitution did not 
control the proceedings of State courts. This was in the unreported case 
of State v. Phelps, of which we learn in an opinion*’ of the state Supreme 
Court in 1837, where the point is said to have “been well settled” —citing 
the local decision of 1816 [1817?], New York cases of 1824°* and 1831,°* and 
finally, in 1833, Barron v. Baltimore™ and Livingston v. Moore® in the 
Supreme Court. 

In 1818, Connecticut framed and adopted its first written constitution. 
Of the state’s delegation to the First Congress, only two survived and 
neither was a member. But there were seven members who had served in 


the state convention that ratified the United States Constitution in 1788, 
including Pierpont Edwards, the federal District Judge, who was chosen 
to preside over the 1818 convention.” Three of the members had already 
been Representatives in Congress, three had been United States Senators. 
If the First Congress intended, when it proposed the Amendments in 
1789, to make them apply to the states, presumably someone in the 
Convention of 1818 would have heard and remembered. 


% 2 Swift, A System of the Laws of the State of Connecticut 374-79 (1796). 


57 Colt v. Eves, 12 Conn. 243, 253 (1837). The court Records Department of the Connecti- 
cut State Library advises that it cannot now find the record of such a case in 1816, but refers 
to State v. Noah A. Phelps, Jr., in the Superior Court of Hartford County at September term, 
1817. I have examined a photostatic copy of the record. On a motion in arrest of judgment the 
composition of the trial jury was challenged, and perhaps the pertinence of the federal Bill of 
Rights was drawn in issue on the argument—but this is not spelled out in the papers in the file. 
In any event, surely the court in 1837 knew what it was talking about. 


58 Murphy v. People, 2 Cow. (N.Y.) 815 (1824); Jackson v. Wood, 2 Cow. (N.Y.) 819 
(1824). 


% Livingston v. Mayor of New York, 8 Wend. (N.Y.) 85, 100 (1831). 
% 7 Pet. (U.S.) 243 (1833). 
"7 Pet. (U.S.) 469 (1833). 


® Trumbull, Historical Notes on the Constitutions of Connecticut and on the Constitu- 
tional Convention of 1818, pp. 52-53 (1901), found in Constitutions of Conn. (1901). 
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The committee report® on a bill of rights contained no provision on the 
grand jury. The Convention inserted the guarantee, 

And no person shall be holden to answer for any crime, the punishment of which may 
be death or imprisonment for life, unless on a presentment or indictment of a grand 
jury... 

except in the militia, etc.** 

So we see, the Convention put its mind on the grand jury, and chose a 
provision that fell far short of what the comparable federal guarantee 
requires. 

In State v. Danforth,® in 1819, the defendant had been prosecuted, on 
information, for the common law crime of assault with intent to maim and 
kill. After conviction, in arrest of judgment he contended that the prosecu- 
tion without grand jury indictment had violated the state constitution. 
The court held that the maximum punishment for an offense at common 
law must be less than imprisonment for life and hence that the interven- 
tion of a grand jury was not requisite. Not a word was said, by counsel or 
the judges, so far as the report shows, of the Fifth Amendment. The 
opinion of Chief Justice Hosmer was carefully prepared. One of the five 
justices dissented, vehemently and with much show of learning, on other 
points—but he was in agreement that the grand jury was guaranteed only 
where death or imprisonment for life was involved, as provided in the 
state constitution. 

Why, if among the lawyers of Connecticut there was any idea that it 
was arguable that the federal Bill of Rights applied to state procedure, 
why was that contention not being pressed on behalf of men who were 
being convicted of serious crimes without any indictment by a grand 
jury? Why? 

Of Connecticut’s five Representatives in the First Congress—where the 
Bill of Rights was framed—two subsequently sat on the bench of the 
Superior Court. Benjamin Huntington (1736-1800) sat from 1793 to 1798; 
Jonathan Sturges (1740-1809) sat from 1793 to 1805. Supposing Mr. 
Crosskey to be right, and considering what was the law and the practice in 
Connecticut, as described by Swift in 1795-96—how must those judges 
have felt when they saw men being convicted of serious crimes without 
benefit of a grand jury? 

68 Journal of the Proceedings of the Convention of Delegates Convened at Hartford, August 


26, 1818, For the Purpose of Forming a Constitution of Civil Government for the People of 
the State of Connecticut 73 et seq. (1901). 


* Thid., at 19; Conn. Const. Art. T §9 (1818). 
® 3 Conn. 112 (1819). 


® As reflected, e.g., in Southworth v. State, 5 Conn. 325 (1824), a prosecution on informa- 
tion for assault and battery with intent to kill. 
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V 

With Massachusetts, as with New Hampshire, it is instructive to look 
to the Journal of the Convention of Delegates that ratified the United 
States Constitution. Opponents of the new instrument were many: in the 
end, ratification was by a vote of 187 to 168. On January 31, 1788—the 
Convention having debated since the 9th—John Hancock, the President, 
made a proposal, “in order to remove the doubts, and quiet the apprehen- 
sions of gentlemen.”®* The proposition was that the Constitution be rati- 
fied, with a recommendation of certain amendments that would “more 
effectually guard against an undue administration of the federal govern- 
ment.” (The drafting in the New Hampshire convention, already noticed, 
was inspired by that in Massachusetts.) The amendments proposed in- 
cluded various points, such as grand jury and trial by jury in civil cases, 
that finally appeared in the Bill of Rights. In Hancock’s proposition the 
limitations were all upon the federal government alone. 

The proposal was submitted to a committee. On it sat Caleb Strong 
(1745-1819), who presently became a Senator in the First Congress, and 
Theodore Sedgwick (1746-1813)—later a Representative in the First 
Congress and Justice of the Supreme Judicial Court. Here are some of 
the Hancock proposals, as reported by this committee:”° 

Sixthly. That no person shall be tried for any crime, by which he may incur an 


infamous punishment, or loss of life, until he be first indicted by a grand jury, except 


in such cases as may arise in the government and regulation of the land and naval 
forces. 


Seventhly. The supreme judicial federal court shall have no jurisdiction of causes 
between citizens of different States, unless the matter in dispute . . . be of the value of 
three thousand dollars at the least... . 

Eighthly. In civil actions between citizens of different States, every issue of fact 
arising in actions at common law, shall be tried by a jury, if the parties, or either of 
them, request it. 


Sometimes Congress was specifically named (it was so in Thirdly, Fourthly, 
and Fifthly), and once the “supreme judicial federal court”; Sixthly and 
Eightly are “unrestrained passive-voice prohibitions”: and yet, through- 
out, plainly the national government alone was in view. Members of the 
Convention, supporting ratification with the urgent recommendation that 
these amendments be made, were, in addition to Strong and Sedgwick, 
the following men who subsequently sat in the First Congress: Tristram 

*7 Debates and Proceedings In the Convention of the Commonwealth of Massachusetts, 


Held in the Year 1788, and Which Finally Ratified the Constitution of the United States 87 
et seq. (Boston, 1856). 


*8 Tbid., at 79 (journal) and 225 (debates). 
® Tbid., at 82 and 243-44. 70 Tbid., at 83, 84. 
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Dalton (1738-1817), Senator; George Partridge (1740-1828) and Fisher 
Ames (1758-1808), Representatives; and Rufus King (1755-1827), one 
of the Founders, who was sent to the First Congress as a Senator from 
New York—six men who later shared in framing the Bill of Rights, who 
in 1788 were using “unrestrained passive-voice prohibitions,” along with 
clauses referring to “Congress,” as equally limitations on only the United 
States. Nathaniel Gorham (1738-1796), a Founder; William Cushing 
(1732-1810), the future Justice of the Supreme Court; Francis Dana 
(1743-1811), then a Justice, later Chief Justice, of the Supreme Judicial 
Court; Theophilus Parsons (1750-1813), Dana’s successor as Chief Jus- 
tice, were others in this notable assembly. Parsons had taken an outstand- 
ing part in the drafting of the Massachusetts Constitution of 1780—one of 
the most influential of American charters of government. Parsons wrote 
Hancock’s conciliatory proposal for ratification with a recommendation of 
amendments.” So we may take it that very certainly the Massachusetts 
recommendations were the work of a competent hand. 

Why did not Mr. Crosskey, with his many pages on drafting and the 
occult business of the “eighteenth century constructionary rules,” ever 
get around to telling about this Massachusetts background of the first 
Amendments? 

The Massachusetts Constitution of 1780 contained no guarantee, in its 
Declaration of Rights, of the grand jury—a matter to which we now turn. 

At the Constitutional Convention of 1820, there were among the mem- 
bers ex-President John Adams (1755-1826), who had been presiding of- 
ficer of the United States Senate when the federal Bill of Rights was sub- 
mitted to the states; Justice Story (1779-1845) of the Supreme Court of 
the United States; Isaac Parker (1768-1830), Chief Justice of the Supreme 
Judicial Court and Professor in Harvard Law School; his brethren Justices 
Charles Jackson (1775-1855) and Samuel S. Wilde (1771-1855); Lemuel 
Shaw (1781-1861), who ten years later became Chief Justice; Daniel 
Webster (1782-1852), with the Dartmouth College case™ and McCulloch v. 
Maryland™ just behind him; and Levi Lincoln (1749-1820), Attorney 
General under Jefferson, who had declined an appointment to the Su- 
preme Court in 1811. 

Two of the Representatives from Massachusetts in the First Congress, 
where the Bill of Rights was framed, thereafter sat on the Supreme Judi- 
cial Court. Theodore Sedgwick (1746-1813) was a Justice from 1802 to 

" Professor Zechariah Chafee’s biography of Theophilus Parsons in 14 Dict. of Am. Biog. 
271 (1934) gives the facts and sources. 


™ Dartmouth College v. Woodward, 4 Wheat. (U.S.) 518 (1819). 
73 4 Wheat. (U.S.) 316 (1819). 
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1813; George Thacher (1754-1824) sat from 1800 to 1824. Note that of the 
three Justices who were delegates to the Constitutional Convention of 
1820, Chief Justice Parker sat concurrently with Sedgwick from 1806 to 
1813, and with Thacher from 1800 up to the Convention and beyond. 
Justice Jackson had sat with Thacher since 1813; Justice Wilde had sat 
with him since 1815. Now—assuming that the members of the First Con- 
gress designed the Bill of Rights to operate on state as well as nation—can 
it be supposed that Sedgwick and Thacher would over the years have 
failed to impart their understanding to their associates in the course of 
administering justice? Surely then—still assuming, as above—we should 
count Parker, Jackson, and Wilde, along with old John Adams, as dele- 
gates to the Convention who really knew of the design of the First 
Congress. 

A delegate, Mr. Hinckley offered a resolution to add an article in the 
Declaration of Rights, 
that no person shall be subjected to trial for any offense which would subject him 
to ignominious punishment, except on presentment of a grand jury of the county in 


which the case is tried, except in cases to which the law martial may be properly ap- 
plicable.”4 


In committee of the whole, Mr. Hinckley said “{hje had known an in- 


stance, many years ago, in which the attorney-general having failed to 
obtain an indictment by a grand jury against an individual, had threat- 
ened to proceed by information. He thought that every individual ought 
to have the security of not being brought to trial without first being 
charged by the grand inquest of the county. . . .’’” 

Chief Justice Parker then spoke—and it is evident that in his view the 
law on indictments in Massachusetts could be stated without any refer- 
ence to the federal Bill of Rights: 


[I]t was remarkable that when the constitution was drawn up by persons so careful of 
the rights of the citizen, no provision was made to guard them in this particular. It 
would seem from the nature of the government to be proper that no person should be 
put upon his trial but by an inquest of a jury of his county. In Great Britain the power 
to proceed by information is a great instrument in the hands of the government. The 
common law is in force here, and by it the attorney and solicitor general have authority 
to file informations in cases under felony. Perhaps the court would determine that the 
law not having been practised was obsolete. But in revising the constitution it might be 
proper to provide for the case. The citizen would be safe enough under such officers as 
we now have, but at another time the case may be different. A person vexatiously 


74 Journal of Debates and Proceedings In the Convention of Delegates Chosen to Revise 
the Constitution of Massachusetts, 1820-21, p. 188 (Boston, 1821), p. 416 (Boston, 1853) (the 
editions hereafter cited in that order). 


% Tbid., at 211 and 467. 
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proceeded against, though acquitted, might be greatly injured by being brought to 
trial when the interference of the grand jury would have prevented his being publicly 
accused. He proceeded to state the probable reasons founded on some provincial laws 
to which he referred, why the provision was not made in the constitution, and to state 
more at large the reasons why it should be made now. He hoped the resolution would 
pass but as he thought a further exception ought to be made, he moved to amend the 
resolution by adding the following, viz.: 

and the cases of convicts in the State prison, against whom informations by 

law may be filed, for additional confinement to hard labor.” 

Mr. Fay thought there might be other cases where the grand jury 
should not be secured; there would be no danger in giving the Legislature 
discretion to provide for prosecution on information in particular cases. 
He wished the resolution might be further modified.” 

Chief Justice Parker’s amendment, as to cases of convicts, was agreed 
to. Mr. Fay urged further study, and the matter went over.”* Mr. Hinck- 
ley, the proponent, obtained reference to a select committee of three.”® 

The report of the select committee was consistent with Chief Justice 
Parker’s statement of the existing situation: the Attorney or Solicitor 
General had authority to proceed by information in capital and other 
cases; this power was dangerous, although no abuses were found; the com- 
mittee considered that the grand jury should be guaranteed, subject to 
authority in the Legislature to provide for proceeding by information in 
specified cases.*° 

Mr. Webster obtained a slight modification to make the proposal more 
accurate, and the Convention then adopted this resolution: 

That it is expedient to amend the constitution in the declaration of rights so as to 
provide that no person shall be subjected to trial for any crime or offence, which, on 
conviction, may expose him or her to imprisonment, or ignominious punishment— 
but by presentment or indictment of a grand jury—except in cases which are or may 
be otherwise provided for by the statute of this Commonwealth." 

The foregoing was incorporated in Article the First of the Convention’s 
proposed amendments, along with a highly controversial statement that 
the duty of the Legislature to require provision to be made for public 
worship would not be confined to Protestant teachers.™ It was not adopted 
at the polls. 

In these debates, so far as the record discloses, no mention was made of 
the Fifth Amendment to the United States Constitution; Chief Justice 


% Tbid., at 211 and 467-68. 

17 Thid., at 211 and 468. ® Tbid., at 258 and 571-72. 
8 Ibid. & Ibid. 

7 Tbid., at 212 and 471. ® Ibid., at 275 and 613-14. 
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Parker, Justice Story, Daniel Webster, and the rest evidently supposed it 
was entirely a matter of state law. 

Chief Justice Parker’s amendment, mentioned above, was inspired, no 
doubt, by a then recent statute, Chapter 176, of February 23, 1818, an Act 
making further provision for the punishment of convicts sentenced to 
hard labor. Section 5 enacted that one convicted of a second offense pun- 
ishable by confinement at hard labor should be sentenced to solitary con- 
finement not exceeding thirty days, and confinement at hard labor, not ex- 
ceeding seven years, in addition to the punishment by law prescribed for 
the second offense. Moreover, inasmuch as the conviction for a previous 
offense might be unknown to the grand jury that indicted, it was enacted 
(Sec. 6) that when such previous conviction was discovered, the Attorney 
or Solicitor General might proceed by information, for the imposition of the 
residue of the punishment prescribed. 

At October term, 1818, the Supreme Judicial Court, acting upon an 
information, imposed such an additional punishment upon one Ross. In 
1824, on habeas corpus, Ross challenged the validity of this further sen- 
tence.** His contentions were two: that the statute was ex post facto—(his 
first, but not his second offense had been committed prior to the Act of the 
1818]—and further, 

2. The statute is unconstitutional also, in providing that the trial and sentence 
arising out of former convictions may be founded on information, instead of present- 
ment or indictment. The courses of proceeding by information has never been used 
among us, except to try some misdemeanors which do not make the offender in- 


famous. Declaration of Rights, art. 12, 13, 29; Amendment to Const. U.S. art. 5; 
1 Chit. on Cr. Law, 844. 


The court, per Parker, C.J., found no difficulty in denying both conten- 
tions. On the second point, no mention was made of the Fifth Amend- 
ment. ‘“There was no need of a presentment by a grand jury, for no offense 
was to be inquired into. That had been already done.”’ But note, Parker 
had considered that this statutory proceeding would need to be specially 
recognized when, in the Constitutional Convention of 1820, it was pro- 
posed to give a constitutional guarantee of the grand jury. 

One of Chief Justice Parker’s associates on the bench when the Ross 
Case was decided in 1824 was Justice George Thacher (1754-1824), who 
had been a Representative in the First Congress, and thus must have had 
first-hand knowledge of the understanding with which the federal Bill of 
Rights was proposed. 

Article 15 of the Declaration of Rights (1780) provides that 
*3 Case of William Ross, 2 Pick. (Mass.) 165, 167-68 (1824). 
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In all controversies concerning property, and in all suits between two or more per- 
sons, except in cases in which it has heretofore been otherways used and practised, 
the parties have a right to a trial by jury... . 

Mountforiv. Hall** is an early case on the guarantee. There was a statutory 
proceeding whereby, when a militiaman failed to appear at muster, the 
company clerk sued for a penalty; the proceeding was before a justice of 
the peace, without jury; appeal to the Court of Common Pleas (to which 
normally one could go, with right of trial by jury) was not allowed. None- 
theless the Court of Common Pleas had taken the case on appeal. The 
Justices of the Supreme Judicial Court were unanimous in holding that 
that was an error, even supposing the militiaman was entitled to demand a 
jury: his remedy would have lain elsewhere. Two of the Justices—George 
Thacher and Theodore Sedgwick (1746-1813) had been Representatives 
in the First Congress, where the federal Bill of Rights originated. The 
former found it unnecessary to discuss the right to trial by jury. Justice 
Sedgwick said that “the public interests are much involved” and that 
accordingly he was going “to take a more extensive view of the subject. 
..~” As to the right to a jury: 

Now, it does not appear—no law is shown for that purpose—that before the forming 
of the constitution, a man charged with a mere neglect of militia-duty, which is pre- 
cisely this case, was entitled to a trial by jury; but the fact is confidently believed to be 
directly contrary. ... The defendant was not deprived of a trial by jury in a case 
where, before the constitution, it had been “otherwise used and practised. . . .” 
Nothing was said of any possible relevance of the Seventh Amendment. 
To be sure, in the instant case, the amount involved did not “exceed 
twenty dollars.” But the case had been “argued at large,” and Justice 
Sedgwick thought it proper “‘to consider generally the proceedings before 
the justice [of the peace]” and to express opinions that “in some respects” 
might be considered “extra-judicial.” 

While not much can be made of this episode, as to the matter that now 
concerns us, nevertheless it is of some slight significance that Justice 
Sedgwick, in extending his observations, treated the right to trial by jury 
as entirely a matter of Massachusetts law. 

The Massachusetts Constitution contained no provision against double 
jeopardy. In the event a jury was discharged from giving a verdict—say 
because a juror was stricken with critical illness, or because the jurors were 
in hopeless disagreement—the accused not having consented to the dis- 
charge, could the case be prosecuted before another jury? Such a situa- 
tion would give occasion to refer to the Fifth Amendment and for the 
state court to consider its relevance. Commonwealth v. Merrill® in the 


841 Mass. 442 (1805). % Thacher’s Criminal Cases 1 (1823). 
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Municipal Court of Boston, in 1823, was such a case, the first jury having 
been discharged when a juror was taken by a hemorrhage. On a motion in 
arrest of judgment after the second jury had convicted, counsel submitted 
the question without argument, and the municipal judge examined the 
point “with as much attention, as the shortness of the time and my leisure 
since the trial would permit.” 

The judge said: 


I most fully respect the principle, contained in the fifth article of the amendments 
to the constitution of the United States, which declares . . . [quoting]. I consider this 
provision to be binding on this court, in the administration of justice, and that by the 
latter clause is meant, “that no man shall be twice tried for the same offence.” But 
it is a principle of law, well established, that on every indictment against a citizen, 
whether for felony or misdemeanor, there shall be one legal trial, on which a final 
judgment may be rendered of acquittal or conviction. . . . 

It would be a reflection on the administration of justice, if a person charged with a 
crime, should be permitted to avail himself of the occurrence of a physical accident like 
the present, to escape from the retribution of justice. But I apprehend our law is not 
liable to such imputation. 


The municipal judge discussed New York cases, English cases, what Jus- 
tice Story had held in a prosecution in the circuit court,® and what the 
Supreme Judicial Court of Massachusetts had held. He concluded: 

Upon a full examination of the cases, I am satisfied, that the course which I pur- 
sued in this trial was according to the acknowledged principles of law, as practised 
upon by the supreme judicial tribunals in this commonwealth, and that it conforms 


to the practice in similar cases in New York and Great Britain. I feel myself bound 
by these authorities—Eadem lex Romae, eadem Capuae. 


The Massachusetts practice, thus referred to, rested upon Commonwealth 
v. Bowden,*" in 1813, where the first jury had been discharged, without the 
assent of the accused, after hopeless disagreement. The Supreme Judicial 
Court (which then included Justice Thacher, a Representative in the First 
Congress) had sustained the trial before a second jury, without any refer- 
ence to the federal Constitution, in two sentences: 


The ancient strictness of the law® upon this subject has very much abated in the 
English courts; nor would it be consistent with the genius of our government or laws 
to use compulsory means to effect an agreement among jurors. The practice of with- 
drawing a juror, where there existed no prospect of a verdict, has frequently been 


adopted at criminal trials in this Court, and the exception taken in this case cannot 
prevail. 


* United States v. Coolidge, 2 Gal. 364 (C.C. ist, 1815). 
879 Mass. 493, 494 (1813). 


% Co, Litt. 227b (Hargrave and Butler ed., 1832): ‘‘A jury sworne and charged in case of 


life{or member, cannot be discharged by the court or any other, but they ought to give a ver- 
dict.” 
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In Commonwealth v. Purchase,® in 1824, the Supreme Judicial Court 
gave a fresh and thorough examination to the question, in a capital case. 
Counsel for the accused urged various objections, and in the argument 
“(hje cited the 5th art. of Amendments to the Const. U.S.” Chief Justice 
Parker said: 

The question to be discussed therefore is, whether by the common law, or by virtue 

of the constitution of the United States, a second trial for the same felony is prohibited, 
when the first shall have failed on account of the disagreement of the jury. . . . 
The court considered the statement by Sir Edward Coke and contrary 
views of Sir Michael Foster and Sir Matthew Hale, discussed the reason 
of the thing, and sustained the Massachusetts practice without any fur- 
ther mention of the Fifth Amendment.” 

The import of these cases on a second jury appears to be this: it was 
essentially a question of the reason and sense of the common law; the 
Fifth Amendment’s provision against double jeopardy was a significant 
expression of what already was established; it was for the Massachusetts 
judges, informed by such authoritative materials as seemed persuasive, 
themselves to lay down the rule for Massachusetts. 


VI 


During October 1819 there sat at Portland a Convention that drafted 
the Constitution of Maine. Justice George Thacher (1754-1824) of the 
Supreme Judicial Court of Massachusetts was the only delegate who could 
speak with the authority of a participant in the First Congress. He took 
a very active part—perhaps the most active—in the deliberations of the 
Convention. His son and namesake, who had studied law with the Judge, 
was also a delegate. Two delegates had sat in the Massachusetts legisla- 
ture while the first Amendments were awaiting ratification.” 

The Constitution as adopted contained (Sec. 7 of the Declaration of 
Rights) the following provision as to the grand jury: 

No person shall be held to answer for a capital or infamous crime, except on pre- 
sentment or indictment of a grand jury, except in cases of impeachment, or in such 
cases of offences, as are usually cognizable by a justice of the peace, or in cases arising 
in the army or navy, or in the militia. . . . 

% 2 Pick. (Mass.) 520, 522 (1824). 


% The Supreme Court of the United States was at the same moment taking a like view. 
In United States v. Perez, 9 Wheat. (U.S.) 579 (1826), it held, per Story, J., that the dis- 
charge of a jury, without the consent of the prisoner, because the jury was unable to agree, 
was no bar to a subsequent trial. This conclusion was reached on the basis of general reasoning, 
without mention of the Fifth Amendment. 


" Biographical sketches appended to the Debates and Journal of the Constitutional Con- 
vention of the State of Maine 1819-20 (reprint, 1894). 
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Turning to Perley’s Debates,” one finds the following brief discussion on 
the reported draft. (The text of the report is not set out, but it did not 
contain the above exception “or in such cases of offences, as are usually 
cognizable by a justice of the peace.”’) 

On section 7th being read, Judge Thacher enquired why other crimes besides capital 
and infamous ones should not be presented, etc. 

Mr. Holmes [John Holmes (1773-1843), then a Representative in Congress] 
replied: That by the Constitution of Massachusetts there is no provision for the pre- 
sentment of any crime by a grand jury. But it seemed highly necessary, that capital 
and infamous offences should be investigated by a grand jury. There are other minor 
crimes which it is not so important should undergo this investigation. 

Mr. Wallingford [George W. Wallingford (1778-1824), then a Representative in the 
General Court] observed, that magistrates, by the law as it now stands, have the 
power to punish petty larceny and other offences which are infamous. This section 
will take that power from them which it may be desirable for them to exercise. 

Mr. Holmes proposed to insert the words “or in such cases of offences, as are usually 
cognizable by a Justice of the Peace” (which were not in the report). This would meet 
the wishes of the gentleman last up, and answer the purpose proposed. This amend- 
ment was accepted. 

Evidently, the grand jury was not something already guaranteed; there 
was no mention of the Fifth Amendment. If it was to be secured, a provi- 
sion to that effect must be written into Maine’s Constitution. And it was 
thought desirable to except “petty larceny and other offences which are 
infamous” from the guarantee. Justice Thacher, who (if one may so con- 
strue his inquiry) believed the institution to be valuable, participated in 
this discussion and saw no reason to tell his colleagues about his recollec- 
tion of the First Congress back in 1789. (We need not inquire whether, if 
the Fifth Amendment had applied, Maine’s practice would have met its 
requirements: even on such a view, the members of the Convention would 
have given the matter their attention. But they utterly ignored the law of 
the Fifth Amendment.) 

In 1820 Justice Thacher moved from Biddeford to Newburyport; he 
remained a citizen of Massachusetts, and continued to sit on its supreme 
bench—along with Justices Parker, Jackson, and Wilde, who, as we have 
already seen, served in the Massachusetts Convention of 1820. 


vil 


On August 28, 1821, there assembled at Albany, New York, a Constitu- 
tional Convention, chosen to revise the Constitution of 1777. First to be 
* Tbid., at 118; Perley’s Debates, Resolutions, and Other Proceedings, of the Convention of 


Delegates Assembled at Portland on the 11th, and Continued until the 29th Day of October, 
1819, For the Purpose of Forming a Constitution for the State of Maine 89 et seq. (1820). - 
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noted among the delegates is Rufus King (1755-1825), United States 
Senator from New York, 1789 to 1796, 1813 to 1825—hence one who had 
been a member of the Congress when the federal! Bill of Rights was framed. 
King was a Federalist—in 1816 he was that party’s last candidate for the 
Presidency. Among the other delegates were Chancellor Kent** (1763- 
1847); Chief Justice Ambrose Spencer (1765-1848); Samuel Nelson 
(1792-1873), soon to enter upon his forty-nine year judicial career; Henry 
Wheaton (1785-1848), reporter of the Supreme Court; and Martin Van 
Buren (1782-1862), the future President, who from 1815 to 1819 had 
served as Attorney General of New York. 

King took a very active part in the debates; we may assume that, if the 
Convention had started to do anything which, to his understanding, the 
federal Bill of Rights forbade, he would have risen and offered a correc- 
tion. 

The matter of a bill of rights was referred to a committee composed of 
Chief Justice Spencer, five farmers, and one mechanic.” 

The chairman, Peter Sharpe (Speaker of the Assembly), in reporting, 
“stated, that the committee had taken up the bills of rights of other states, 
of the United States, and of our own state, and compressed the whole into 
the nine articles read.” So the federal provisions were fully considered. 
Chief Justice Spencer 
thought much of the bill of rights redundant—perhaps, indeed, where rights are so 
well understood as in this country, it is useless to have any bill setting them forth— 
yet upon the whole it was deemed proper to keep before the eyes of the legislature a 
brief and paramount declaration of rights beyond which they cannot go. There was 
one part of this bill of rights which he thought, however, quite useless, that restraining 
from cruel and unnecessary punishments—now no punishment can be inflicted but by 
law—and if the legislature pass laws inflicting punishment, the punishment whatever 
it be, will not be considered by them as cruel. . . .* 

Evidently, in the view of the Chief Justice, the Eighth Amendment did 
not speak to the state legislature. 

Then the second clause was read: 

No person shall be held to anwer for a capital, or otherwise infamous crime, except 


in cases of impeachment, and in cases of the militia when in actual service, and in 
cases of petit larceny, assault and battery, and breaches of the peace, under the regula- 


*§ Kent read law under Attorney General Egbert Benson, who later served in the First 
Congress. 

* Carter and Stone, Reports of the Proceedings and Debates of the Convention of 1821, 
Assembled for the Purpose of Amending the Constitution of the State of New York 38 (1821) 
(hereafter cited as C & S); the proceedings were also reported by Clarke, 10 (1821) (hereafter 
cited as C). Occupations of delegates, and other data, C & S at 687 et seq. Report on Bill of 
Rights, C & S at 102, C at 50. 


*C&S at 163, C at 87. * Thid. 
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tion of the legislature, unless on presentment or indictment of a grand jury; nor shall 
any person be subject for the same offense to be twice put in jeopardy of life or 
limb... . 

The Chief Justice “explained the motives which had induced the commit- 
tee to except ... certain cases, and principally that of petit larceny, 
which requires speedy punishment, and which would be too vexatious, and 
productive of too much delay, to subject to the form of indictments by a 
grand jury.” 

Petit larceny, which the statute defined as the stealing of personal prop- 
erty of the value of $25 or under, was punishable “by imprisonment in a 
county jail not exceeding six months, or by fine not exceeding one hundred 
dollars, or by both such fine and imprisonment.’’*’ We need not pause to 
inquire whether, if Congress had at that time attached that penalty to 
that offense, the crime would have been regarded as “infamous” within 
the meaning of the Fifth Amendment.** Chief Justice Spencer said he 
thought it needful that the exceptions be express, for the purpose at least 
of removing doubts.®® (In 1885, when Justice Horace Gray in the Supreme 
Court had to construe the comparable words of the Fifth Amendment, he 
developed much interesting historical material but reached no precise 
definition. )!°° 

A motion was made to strike out the exception as to petit larceny, etc., 
seemingly under the impression that it was a matter of the trial jury that 
was involved.'™ Chancellor Kent saw the confusion—the guarantee of 
trial by jury had not yet been reached. He supported the Chief Justice’s 
exceptions: “There is not a state in the Union which requires the present- 
ment of a grand jury for petit larceny.””™ William I. Dodge, a young 
lawyer, wished “‘to call the attention of the committee to that part of the 
constitution of the United States which requires, that no person shall be 
convicted of any infamous crime, except on the presentment of a grand 
jury.” Colonel Samuel Young, an older lawyer, replied that he 


7 Laws of 1817, p. 315, § 11, 2 N.Y. Rev. Stat. 690 (1829). 


%8 Justice Redfield of the Supreme Court of Vermont had this to say in 1836; ‘‘Petty larceny, 
which is now very generally admitted to be an infamous offence, is in all our cities tried before 
the police courts, where it is well known no grand jury attend. The same is true of trials for 
petty larceny in this state and many other states, before single magistrates. And it has never 
been doubted that these convictions, upon information, were regular and valid.” He said that 
‘‘contemporaneous construction and subsequent practice” rejected the idea that the federal 
Bill of Rights applied to state proceedings. State v. Keyes, 8 Vt. 57, 64 (1836). 


* C&S at 164, C at 68. 


100 Ex parte Wilson, 114 U.S. 417 (1885). He discussed the problem further in Mackin v. 
United States, 117 U.S. 348 (1886). 


1 C & S at 163, C at 87. 18 C & S at 165, C at 89. 
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thought the provision of the constitution of the United States, requiring the inter- 
position of a grand jury, would apply only to offences against the United States; and 
that it should not be construed to interfere with the details of the state government. 
Apparently the members—Senator Rufus King (survivor of the First 
Congress), Chancellor Kent, Chief Justice Spencer, and the rest, thought 
that that explanation was quite satisfactory, for the Convention went 
right ahead discussing the question how far New York should guarantee 
procedure by grand jury. Presently Mr. Van Buren joined in supporting 
the Chief Justice’s exceptions, and made it clear that in his view it was 
quite “unfounded” to suppose that the federal Constitution spoke to the 
matter of state criminal procedure.’ The proposed amendment to strike 
out the exceptions was lost. 

There followed further efforts to amend—to strike out “‘or limb” from 
the expression “life or limb,” and otherwise to alter the proposed double- 
jeopardy clause—all going to show that the Convention regarded itself as 
in no wise controlled by the federal Bill of Rights. Then Mr. Birdseye, a 
lawyer, went back to the exceptions in the grand-jury clause: he would 
strike out “of petit larceny . . .” and substitute “under the grade of grand 
larceny.” [Grand larceny carried a penalty of imprisonment for a term not 
exceeding five years.]'°‘ This shows that the Fifth Amendment was con- 
sidered to be entirely irrelevant as a limit on state procedure. The Chief 
Justice said he “thought the amendment would leave too large a scope to 
the legislature,” and it was defeated.’ 

The clause relating to the trial jury in criminal cases was taken up: 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial by an impartial jury of the county... . 

Chief Justice Spencer repeated an explanation he had previously made: 
that in cases excepted from the grand jury guarantee, trial by petit jury 
would not be guaranteed. Accordingly the clause was made to read 

In all criminal prosecutions on indictment or presentment of a grand jury, the 


accused shall enjoy the right to a speedy and public trial by an impartial jury of the 
county. . . .1% 


The Convention took up another clause: 
The trial by jury, as heretofore enjoyed, shall remain inviolate. 


After some discussion of heretofore as the measure of the right, this provi- 
sion was adopted.!” 
The immediate upshot of all this arguing was that the committee of the 
103 Thid. 
104 2 N.Y. Rev. Stat. *679 (1829). 1 Thid. 
18 C & S at 167, C at 90. 07 C & S at 169, C at 92. 
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whole was discharged from further consideration of the bill of rights, and 
the matter was put over until a later time.’ The reporter’s summary of 
further action on the bill of rights becomes rather laconic. In the end, 
when the various guarantees were incorporated into the text of the revised 
constitution, the specific reference to trial by an impartial jury in criminal 
cases disappeared. Trial by jury was guaranteed in these words: 


The trial by jury, in all cases in which it has been heretofore used, shall remain 
inviolate forever. 


The provision on the grand jury became 

No person shall be held to answer for a capital or otherwise infamous crime, (except 
in cases of impeachment; ...[in the militia]...and in cases of petit larceny, under 
the regulation of the legislature;) unless on presentment, or indictment of a grand 
jury. .. 


In all this protracted consideration, seemingly nothing that was done or 
forborne was attributable to anything in the federal Bill of Rights. 

In what cases had trial by jury “been heretofore used’’? We need not 
pursue that matter: in 1824 the Supreme Court of New York declared 
as New York’s theory of the power of its legislature that statutes author- 
izing trial without jury were not subject to a federal constitutional test. 
This was the leading case of Murphy v. The People. Said Chief Justice 
Savage (who in 1823 had succeeded Chief Justice Spencer) : 

The constitution of the United States, was intended to regulate the general political 
interests of the nation, and the modes of proceeding of its own officers; but never to 
regulate the internal policy of the individual states. 

The other Justices [Jacob Sutherland, who had participated in the Constitutional 
Convention’s consideration of the bill of rights, and John Woodworth] did not discuss 
this question; but they agreed clearly with the Chief Justice. 

The reporter added this note: 

This question has, I am informed, repeatedly arisen at Nisi Prius, at which the 
decisions have not been uniform. Having been several times raised before the Judge 
of the Fourth Circuit, he was led to an examination of the subject; and at the last 


Cortland Circuit, the question being again made was answered by the opinion which 
follows. ... 


The opinion that follows is Jackson »v. Wood,"* decided in June 1824 by 
Judge Walworth. (This is Reuben H. Walworth [1788-1867], who became 


108 C & S at 173, C at 94. 1 N.Y. Const. Art. VII, § 2 (1821). 

10 Tbid., at § 7. 

1 Cases on the point are summarized in Frankfurter and Corcoran, Petty Federal Offenses 
and the Constitutional Guaranty of Trial by Jury, 39 Harv. L, Rev. 917, 947 (1926). 

us 2 Cow. (N.Y.) 815, 818 (1824). 
13 2 Cow. (N.Y.) 819 (1824). 
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Chancellor in 1828 and served until 1848. In 1844 he was nominated to be 
a Justice of the Supreme Court of the United States.) An accused had 
been convicted of petit larceny without indictment and without trial by 
jury. The Fifth and Sixth Amendments were invoked. Judge Walworth 
held “that none of these amendments are applicable to the individual 
states,” and set out at length the results of the investigation on which 
this conclusion was based.™* 

A note to the report says, “Vid. The People v. Goodwin . . .“* where the 
question was discussed . . . whether the provision in the 5th amendment 
of the United States constitution . . . [no double jeopardy] is applicable to 
the state Courts. Spencer, Ch. J. intimated that it is, though the question 
was not finally determined.” The situation was that in a felony trial the 
jury had been discharged after a hopeless disagreement; the accused was 
then brought before a new jury. The Constitution of 1777, which then 
prevailed, had no provision against double jeopardy; counsel for the ac- 
cused could invoke only the common law and the Constitution of the 
United States. He tried both. Chief Justice Spencer, in sustaining the 
trial before the new jury said: 

I do not consider it material whether this provision [the double jeopardy clause of 
the Fifth Amendment] be considered as extending to the state tribunals or not; 
the principle is a sound and fundamental one of the common law. . . . I am, however, 
inclined to the opinion, that the article in question does extend to all judicial tribunals 
in the United States, whether constituted by the Congress of the United States, or the 
states individually. The provision is general in its nature, and unrestricted in its terms. 
. . . [Citing the “supreme law of the land” clause of Art. 6, cl. 2.] . . . These general 
and comprehensive expressions extend the provisions of the constitution of the 
United States to every article which is not confined, by the subject matter, to the 
national government, and is equally applicable to the states. Be this as it may, the 
principle is undeniable, that no person can be twice put in jeopardy of life or limb, for 
the same offense."* 

The Supreme Court of the United States, four years later in the Perez 
case,” held that the discharge of a hung jury did not bar a further trial— 
and in doing so did not so much as refer to the Fifth Amendment. 

Chief Justice Spencer’s statement of the inclination of his mind is, of 
course, worthy of particular note. But on reflection he must have reached 
a contrary conclusion, as the record of his part in the Constitutional Con- 
vention makes evident. 

Chancellor Kent wrote his Commentaries on American Law between 
1823 and 1826—not long after his participation in the New York Consti- 


"4 Tbid., at 820-21. The opinion should be read by anyone who would form an accurate 
judgment of Mr. Crosskey’s account. 

16 18 Johns, (N.Y.) 187 (1820). "6 Thid., at 200. 

"7 United States v, Perez, 9 Wheat. (U.S.) 579 (1826). 
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tutional Convention. In Lecture XTX he discussed “Constitutional Re- 
strictions on the Powers of the Several States’’—quite fully. There is no 
reference to the federal Bill of Rights. In Lecture XX1V, “Of the Absolute 
Rights of Persons,” he came to bills of rights, which he treated briefly. 
In the revision of the constitution of New-York, in 1821, the declaration of rights 
was considerably enlarged, and yet the most comprehensive, and the most valuable 
and effectual of its provisions, were to be found in the original constitution of 1777. 
. .. [He mentions the more important.] . . . Several of the early state constitutions 
had no formal bill of rights inserted in them; and experience teaches us, that the most 
solid basis of public safety, and the most certain assurance of the uninterrupted en- 
joyment of our personal rights and liberties, consists, not so much in bills of rights, as 
in the skilful organization of the government, and its aptitude, by means of its struc- 
ture and genius, and the spirit of the people which pervades it, to produce wise laws, 
and a just, firm, and intelligent administration of justice."* 

As we have seen, the contention that the federal Bill of Rights governed 
state procedure had clearly been raised, and had been rejected, in 1821, in 
a debate wherein Kent was taking an active part. Had he regarded the 
point as meriting serious consideration, surely that matter would have 
been reflected in his Commentaries. 

In 1831, the Court of Errors was called upon to rule upon the problem 
on which the state Supreme Court had ruled in 1824. This was Livingston 
v. Mayor of New York,"® wherein Chancellor Walworth rendered the 
opinion quoted early in this review; he reached the same conclusion that 
Marshall’s Court was to reach shortly thereafter. 

We have now followed a fair number of participants in the First Con- 
gress—as many as there was time to pursue in preparing this review. We 
have observed them in situations where it would have been their duty to 
speak out, if they understood that the Bill of Rights was binding upon the 
states. Their conduct implied the contrary. Mr. Crosskey has not pro- 
duced a single member of that Congress who said the Bill of Rights was 
designed to limit the states. Certainly he would have been most happy to 
have discovered even one. Can it be supposed that the Men of 1789 re- 
mained through the decades a great silent company, serving in legislatures 
and constitutional conventions, executing the laws and administering 
justice in the courts, observing and even participating in action that com- 
pletely disregarded some of the procedures of the Bill of Rights—yet per- 
mitted the one great secret to remain lodged in them useless? 

Mr. Crosskey might resort to saying, as he has said in another connec- 


U8 2 Kent, Comm. on Am. Law 7-8 (ist ed., 1827). 
19 8 Wend. (N.Y.) 85 (1831). 
20 P. 45 supra. 
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tion,’ it is not what the members of Congress meant, nor what the mem- 
bers of the ratifying legislatures meant, it is what the Amendments mean; 
we ask, “not what this man meant, but what those words would mean. 
. . .’ Of course we have in the United States a body whose official business 
it is to say what the words mean—the Supreme Court. But Mr. Crosskey 
says, their decision was clearly wrong: they should have given effect to 
what (he says) “the First Congress intended.” This goes in a circle. One 
might escape by saying, as an act of faith, that Mr. Crosskey and such as 
may agree with him are the only ones who know what the Bill of Rights 
really means! 
VIII 

At this point the reviewer was approaching the assigned limits in time 
and space. It is unknown what a close study of men and events in other 
states would reveal, save for the following brief notes on Vermont and 
Louisiana. 

Vermont entered the Union on March 4, 1791. The first ten Amend- 
ments became a part of the Constitution on December 15, 1791. On July 3, 
1793, a state Constitutional Convention met, which framed and adopted a 
new constitution. There was no guarantee as to indictment by a grand 
jury, either in the Constitution of 1793 or in its predecessor, that of 1786. 


The statute of February 27, 1787, provided as follows: 


And no person shall be held to trial or put to plead for any complaint, indictment or 
accusation, for capital offense, punishable with death, unless a bill of indictment be 
found ... by a grand jury. ... 


In 1797 the Legislature enacted a revision of the Laws of the State of 
Vermont. Chapter [X was an Act for the punishment of certain capital 
and other high crimes and misdemeanors. By Section 36 it was provided 
That no person shall be tried for any offense against this act, until a bill of indict- 
ment be found against him... . 
No such requirement applied to Chapter X, an Act for the punishment of 
certain inferior crimes and misdemeanors. The first of these “inferior 
crimes” was theft of goods and chattels, to be punished by a fine not ex- 
ceeding $300 or by not more than 39 stripes of the whip, and, in addition, 
treble damages; if the offender could not make such satisfaction, the per- 
son wronged was authorized to dispose of the convict’s services for such 
time as ordered by the court or justice. Subsequently it was provided that 
11 P, 1381. The concluding note in Mr. Crosskey’s book, in commenting upon my article, 
‘Does the Fourteenth Amendment Incorporate the Bill of Rights? The Original Understand- 
ing.”’ 2 Stan. L. Rev. 5 (1949). When I accepted the Editors’ invitation to review Mr. Cross- 
key’s book, and until I had received and examined it, I was not aware of this comment. It 


has seemed proper not to use the occasion of this article to pursue that matter. 
2 Stat. of State of Vt. 81 (1787). 
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The state’s attorney may prosecute, by information, all crimes not capital and 
where the punishment is by imprisonment in the state prison, for a term not exceeding 
seven years.’ 


Very evidently, in Vermont, whose admission to the Union was con- 
temporary with the adoption of the federal Bill of Rights, the course of 


legislation repelled any notion that the federal provisions applied to the 
state. 


Even before the decision of Barron v. Baltimore, the Supreme Court of 
Vermont reached that conclusion. In 1832, in Huntington v. Bishop,™ a 
litigant claimed the benefit of the Seventh Amendment—the common law 


jury where the value in controversy exceeds twenty dollars. The court 
said: 

It is very doubtful whether this article has any reference to the proceedings of the 
State Courts. These articles of amendment, were proposed by Congress, after the 
Constitution was adopted. The resolution of that body, proposing the amendments, 
assigns a reason for the proposal, “the desire” of the conventions of several of the 
States, at the time of adoption of the Constitution, “in order to prevent misconstruc- 
tion or abuse of its powers, that further declaratory and restrictive clauses should be 
added.”’ It is apparent that the object of this article was, to prevent “misconstruction 
or abuse” of the powers conferred by the Constitution, and for that purpose this 
“restrictive clause” was added. It was designed as a check upon the General Govern- 
ment. It does not, in its terms, apply to the State Governments, and was introduced, as 
appears by the preamble just quoted, with reference solely to the Courts of the United 
States. The article itself affords evidence of the same truth. The restriction upon the 
re-examination of any fact tried by jury is limited, in terms, to the Courts of the 
United States. This restriction was most obviously necessary to render the article 
perfect, and fully to secure the right in question; and if the former clause was intended 
to have any bearing upon the jurisprudence of the States, no possible reason can be 
assigned why the latter clause was not thus limited. It may be added, that no control 
is given to the general government, by the constitution, over the jurisprudence of the 
States; and such a restriction, as a measure of precaution against the “abuse of its 
powers,” was wholly unnecessary. Moreover, had it been intended as restrictive of the 
States, it would neither have been introduced with such a preface, nor concluded in 
the same language. The provisions of the instrument, intended to be restrictive upon 
the States, are so in terms. 


In the courts of Louisiana, it was jurisprudence constante that the fed- 
eral Bill of Rights did not govern state procedure: Territory v. Hattick™ in 
1811; Renthorp v. Bourg™ in 1816; and Maurin v. Martinez™ in 1818. 


3 Vt. Rev. Stats. (1839) C. 102, § 1. 


145 Vt. 186 (1832). In 1836 the court—per Redfield, J., who had then just entered upon 
his distinguished judicial career—applied the same reasoning to reach a like conclusion as to 
the Seventh Amendment. State v. Keys, 8 Vt. 57 (1836). 


1% 2 Mart. (O.S.) (La.) 87 (1811). 
1% 4 Mart. (O.S.) (La.) 97 (1816). 
#7 5 Mart. (0.S.) (La.) 432 (1818). 
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“Congress appear” to have recognized that the Sixth Amendment would 
not apply, said Martin, J., in the second of these opinions, “when they 
required that there should be, in the constitution of this state, a clause 
securing to the citizens the trial by jury in all criminal cases; for, if the 
corresponding clause in the constitution of the United States extended to 
cases under state government, the precaution would have been useless.” 
Mr. Crosskey did not mention those three Louisiana decisions made 
prior to Barron v. Baltimore—nor did he mention that in Vermont in 1832, 
nor that in the Superior Court of Connecticut in 1816 [1817?], nor the 
decisions of the New York’s Supreme Court in 1824 and of the Court of 
Errors in 1831—all holding one or more of the federal Amendments to be 
inapplicable to a state. One does not need thirteen years of research, one 
needs only the United States Code Annotated and thirty minutes in a 
law library, to uncover a number of decisions, prior to Barron v. Baltimore, 
uniformly holding the law to be as the Supreme Court held in the Barron 
case. Now consider this passage from the work under review: 
So, it is not in any way strange that good lawyers in the early days—Justice William 
Johnson, speaking for the Supreme Court itself, in 1819, and for himself alone, in 1820; 
the justices of the Supreme Court of New Y ork, in that same year |reviewer’s italics]; and 
the well-known law writers, William Rawle, of Philadelphia, and Joseph K. Angell, 
of Providence, in 1828 and 1829—were of the opinion, before the Supreme Court’s 


decision of Barron v. Baltimore had been handed down, that all such parts of the first 
eight amendments did apply, in accordance with their plain letter [author’s italics), to 
all governmental action, whether by the nation or by the separate states.”* 


Fastening on Mr. Crosskey’s citation to the justices of the Supreme 
Court of New York, in 1820, will the reader refresh his recollection as to 
what had been said and decided in the New York courts.!®° Chief Justice 
Spencer, in The People v. Goodwin, had said that while he did not con- 
sider it material whether the double-jeopardy prohibition of the Fifth 
Amendment be considered as extending to state tribunals or not—since 
the principle was sound and fundamental in the common law—he was 
inclined to the opinion that the Amendment did apply to all tribunals in 
the United States. The Chief Justice said “I,” so we are not warranted in 
saying that his brethren inclined to the same view—the point was not 
essential. Then recall that Spencer took a most active part in framing the 
bill of rights in the Constitutional Convention of 1821, and that we have 
seen that what was said and done in that connection indicates that his 
mind must have reversed itself from the “inclination” of 1820. Then recall 


18 Thid., at 132. The requirement was in the Enabling Act of Feb. 20, 1811. 2 Stat. 641-42. 
2 P. 1076. 


19 Pp, 69-70, supra. 18 18 Johns. (N.Y.) 187 (1820). 
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that in 1824 the Supreme Court of New York, when there was need ac- 
tually to rule on the question, held, per Savage, C.J., that the federal 
Bill of Rights did mot control state action. Then recall that at December 
term, 1831, in Livingston ». Mayor, the Court of Errors, per Chancellor 
Walworth, had reached the same decision. Very surely it is inexcusable to 
claim the benefit of the inclination of Chief Justice Spencer’s mind while 
making no disclosure of two later decisions to the contrary effect. What 
would be said of counsel who relied upon a tentative first impression while 
omitting to tell the court that there were two subsequent holdings contra? 
And surely a professor, offering a book as a reliable work of scholarship, is 
under a duty to act with an objectivity not required in adversary pro- 
ceedings. 

This lack of candor is the more disturbing when one considers that 
Chancellor Walworth, retracing the ground covered by his opinion as 
Circuit Judge in 1824, had examined (what Professor Crosskey calls) “the 
long-neglected history of the framing of the initial amendments, in the 
First Congress”—it wasn’t neglected by Chancellor Walworth—and had 
arrived at the conclusion: “I think it very evident that the amendments 
were intended to apply to the general government only.” Professor 
Crosskey, citing the “opinion” of “the justices of the Supreme Court of 
New York”—(Chief Justice Spencer’s “I am inclined”), and omitting any 
reference to Chancellor Walworth’s opinion, assures us that “these old 
records put all doubt at rest... .” Why did he not, in frankness, say, 
“But see the opinion of Chancellor Walworth, conira, in the New York 
Court of Errors’”’? It is always difficult for a reader to follow a close discus- 
sion of legislative history; short of going to the documents and making an 
independent examination, he accepts, almost inevitably, the conclusions 
his guide points out. What the guide has done in the present case is lacking 
in fundamental fairness. 

Let us examine another of the author’s representations: that “Justice 
William Johnson, speaking for the Supreme Court itself, in 1819” was of 
opinion that the Bill of Rights applied to the States. The citation is to 
Bank of Columbia v. Okely.* Here is the case, in a nutshell. A Maryland 
statute of 1793 gave the bank a summary process against debtors who had 
expressly in writing made instruments drawn by them negotiable at the 
bank. Congress, by a statute of 1801, made “the laws of the state of Mary- 
land, as they now exist,” applicable to the District of Columbia. The 
validity of the Maryland statute of 1793 was challenged as denying the 
civil jury trial. One side argued, the Act of Congress of 1801 was a re- 


128 Wend. (N.Y.) 85 (1831). 183 4 Wheat. (U.S.) 235, 242, 244 (1819). 
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enactment of the laws of Maryland; “consequently the question of the 
repugnancy to the local constitution of Maryland could not properly 
arise.”’ The other side insisted, the Act of 1801 “did not extend to such 
acts as are repugnant to the state and national constitutions.”’ Of course 
the federal Bill of Rights prevailed; the question was, was the Maryland 
Constitution also applicable? Johnson, J., for a unanimous Court, wrote: 
These words fof the Act of 1801] could only give to those laws that force which they 
previously had in this tract of territory under the laws of Maryland; and if this law was 
unconstitutional in that State, it was void there, and must be so here. . . . 

Was this act void, as a law of Maryland? If it was, it must have become so, under the 

restrictions of the constitution of the State, or of the United States... . 
The Court found it easy to conclude that the Constitution of Maryland 
was satisfied, and that “‘full effect” was given to the Seventh Amendment. 
Of course the test of the Seventh Amendment must be met; the question 
was as to the applicability of the Maryland Constitution to a statute to be 
enforced in the District of Columbia—vot as to the applicability of the 
Seventh Amendment to Maryland legislation in Maryland. 

Now consider Mr. Crosskey’s other citation to the Supreme Court, 
Houston v. Moore,'** the case in 1820 where Justice Johnson is alleged to 
have recorded his personal opinion that the Bill of Rights applied to the 
states. The Act of Congress of 1795,’ to provide for calling forth the 
militia, imposed on one who failed to obey the President’s call certain 
penalties to be “adjudged by a court martial.” Pennsylvania, by its Mili- 
tia Act of 1814, imposed the identical penalties for the same failure, to 
be adjudged by a court-martial of the state. A militiaman, convicted 
under the state law, claimed that the statute was invalid as an encroach- 
ment upon the authority of the United States. The Supreme Court (two 
Justices dissenting), said no. Justice Johnson, concurring in this holding, 
said he could not see why the same offense might not be denounced by 
both Pennsylvania and the United States. 

. .. Itis obvious, that in those cases in which the United States may exercise the right 
of exclusive legislation, it will rest with congress to determine whether the general 
government shall exercise the right of punishing exclusively, or leave the states at 
liberty to exercise their own discretion. But where the United States cannot assume, 
or where they have not assumed, this exclusive exercise of power, I cannot imagine a 
reason why the states may not also, if they feel themselves injured by the same offense, 
assert their right of inflicting punishment also. Jn cases affecting life or member, there is 
an express restraint upon the exercise of the punishing power. But it is a restriction which 
operates equally upon both governments; and according to a very familiar principle of con- 
*34 5 Wheat. (U.S.) 1, 32, 34 (1820). 
1% 1 Stat. 424 (1795). '% Acts of Pa. 319 (1814). 
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struction, this exception would seem to establish the existence of the general right. [Re- 
viewer’s italics.] 

Presumably it is these last two sentences that Mr. Crosskey would read 
as holding that the federal Bill of Rights—here the provision against 
double jeopardy—applies to the states. To the reviewer, Justice Johnson 
did not make his meaning clear. It may easily have seemed to make sense 
to say that in a matter where Congress might exclusively occupy the field, 
yet has permitted the States to punish the very offense that Congress has 
denounced—since Congress may not expressly make the offense twice 
punishable—the Court will not permit congressional tolerance of State 
cooperation to result in the double punishment which Congress alone 
could not impose. Maybe one can squeeze a bit more out of those two 
sentences. They were used in respect of a very special situation. 

In any event, in Livingston v. Moore which followed closely after Barron 
v. Baltimore and involved a question of the applicability to a state of 
guarantees of the federal Bill of Rights, Justice Johnson, for the Court, 
said “it is now settled, that those amendments do not extend to the 
states.’’*7 There is nothing to suggest that he wrote this reluctantly. 
Johnson was never a man to submerge his own views; in that very opinion, 
a few pages earlier, he had spoken out “flor myself, individually. . . .” 

In spite of Mr. Crosskey’s efforts, it seems quite unjustified to count 
Justice Johnson as one who really thought the Bill of Rights to be a limit 
on state action. 

Mr. Crosskey has found two writers who can be quoted for his view. 
Over against this, think of the institutional writers—Kent at their head— 
who had nothing to say on the subject. This is as one would expect—a 
writer does not comment on a point of which he never heard, or which he 
regards as too unsubstantial to need refutation. 

On the basis of this censurable performance—invoking a first impres- 
sion, obiter, without explaining that it did mot represent the considered 
opinion of “the justices of the Supreme Court of New York”; failing to 
make frank disclosure of cases that went against his view; citing a decision 
for a proposition it does not support—Mr. Crosskey undertakes to censure 
the Court: 

Yet the Supreme Court, speaking through Chief Justice Marshall, announced its 
incorrect decision [in Barron v. Baltimore] as if the correctness thereof were clear and 
certain, beyond the possibility of any doubt.™* 

That, with slight adaptation of words, is exactly what the author himself 
has done! 

1377 Pet. (U.S.) 469, 551 (1833). 138 P, 1076. 
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The reviewer read into this book with the constant thought, one should 
never let pride of opinion close one’s eyes to new scholarship. The author’s 
industry and evident ability bespoke an attentive and respectful hearing. 
His strictures on the long line of Justices—many of them men who, one 
thought, had been proved profoundly wise—seemed to ring sincere, how- 
ever unwelcome and incredible their sound. The vehemence of the de- 
nunciation appeared to spring from a feeling of righteous indignation. 
A mature scholar, surely, would realize the responsibility he assumed in 
urging the country to rely upon his findings. But then, when one concen- 
trated on the methods employed—as illustrated in the long sentence 
whose statements and omissions have just been dwelt upon—the conclu- 
sion came, this is not candid and objective; on the contrary, results thus 
arrived at should be viewed with the greatest skepticism and reserve. 





THE CONSTITUTION—APROPOS OF CROSSKEY 
Watton H. Hamittont 


Judges assume that their predecessors were men 
of sense and reason such as themselves. 


—OLpD SIMIAN PROVERB 


I 


T IS UNFAIR to say that William Crosskey’s volumes on the Constitu- 
| tion are timely—and not add more. They are timely, in view of the 
crisis of 1953, but they are also, so far as any political system can be 
enduring, timeless. The larger meaning which they carry is as pertinent 
today as to the crisis of 1937—when part of the instant book was presented 
as a paper on “The Language of the Fathers” read before the American 
Historical Association at its commemoration of the 150th year of opera- 
tion of our government under the instrument of 1787. And the chapters 
here in review are as applicable in the constitutional crises which have 
been muddled through as they will be valuable in the constitutional crises 
which the passing decades will bring. 

It is inevitable that judges should substitute doctrines of their own for 
those which the Fathers set down in the original document. And such a re- 
writing of the law—even of the enduring principles of the higher law—is 
as necessary as it is inevitable. For the values which fix the objectives of 
public policy must change as the aspirations of men are broadened ‘“‘with 
the process of the suns”; and, even as ends endure, they must be newly in- 
strumented amid the changing circumstances of a dynamic culture or they 
will be betrayed. With the fact that there is substitution we can have no 
legitimate quarrel. But we may object—vocally, indignantly, rightfully— 
at the specific substitute, at the uncritical way in which it is contrived, at 
the violence with which it is thrust into place, at the severity of its break 
with the past. Here lies the real contribution that Professor Crosskey’s 
volumes will make. They do not, they cannot, arrest the development of 
the body of law; but, if they are read and heeded, they will serve to make 
constitutional change a more intelligent, critical, and rational process 
than ever it has been. 

The doctrines originally written into the Constitution are set down by 


tSouthmayd Professor Emeritus of Law, Yale Law School; member of the Bar of the 
Supreme Court of the United States. 
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Crosskey in a fulness and with a clarity heretofore unknown. The jurist 
who remakes the constitutional clause which he applies, and professes to 
respect, can no longer be excused on the ground that he is quite unaware 
of what he is doing. Upstart doctrines which fall outside the code of the 
higher law as of 1787 or are utterly alien to it are revealed for what they 
are. In these pages there is sounded, not a call to constitutional statics, 
but a warning that those whose task it is to remake the Constitution must 
be aware of what they do. 

It is the genius of the Constitution of the United States that it has never 
remained static long enough to receive definite statement. The Federalist 
Papers, which are a classical gloss rather than an authoritative guide upon 
the original text (or at least that part of it written at Philadelphia), attest 
differences in understanding among its three dominant authors—and per- 
haps a ghost writer or two—who were in position to speak with authority. 
I say the part written at Philadelphia, for the first ten amendments are 
amendments only in a technical sense. They are in reality an integral part 
of the original document; without their addition the Constitution would 
never have become the law of the land. It required no formal amendments 
to make the Constitution as expounded by John Marshall a body of doc- 
trine on which John Jay and Oliver Ellsworth, who had preceded him in 
the office of Chief Justice, could never have passed an examination. In the 
late 1830’s Joseph Story accused his newly appointed brethren of sacrilege 
to the memory of the sainted Marshall for the liberties in interpretation 
which they had taken. In point of fact, Story himself was not quite clear 
as to the line of division in the Constitution between the original and the 
pronouncements of the eminent Chief Justice. By the middle ’50’s, the 
Supreme Court was serving up raw material to the great “constitutional 
lawyers” who sat in the United States Senate; and Webster, Calhoun and 
his mouthpiece Hayne, and others had come to regard the Constitution 
itself as existing largely for didactical purposes. The infusion of country 
lawyers into the Supreme Court by Lincoln brought its own change in 
direction. By the turn into the twentieth century belief in laissez faire had 
become a cardinal article of constitutional faith; in the parchment which 
was a legacy from the late eighteenth century there was clearly to be read 
a prohibition against intrusion by the state into the province of the free 
and open market recognized as sovereign in all matters economic. By the 
middle 1930’s, through a recently acquired capacity to read between the 
lines, the Supreme Court had been endowed by the Constitution with a 
veto power over the Congress in all matters involving public policy. But 
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as the Court was reconstituted by F.D.R. much that had been clearly 
visible began to fade, even if not entirely to disappear, and canons of in- 
terpretation which some critics have mistaken for a cult of irresponsibility 
have come into the ascendancy. In the fact of change there is nothing 
startling or even unexpected. The document of 1787 could not have be- 
come and remained “the living constitution” unless it had the capacity to 
adapt itself, as one of our greatest jurists once put it, “to the infinite 
variety of the changed circumstances of life.”” Nor can I read the pages of 
these volumes without finding in the Constitution itself an invitation to 
adaptation and reinterpretation. 

Such an invitation—even if it is specifically withheld—is inherent in the 
very nature of a political instrument which is regarded as fundamental. 
The laws of the Medes and Persians are reputed to have been unchanging, 
but scholars report that even the scanty evidence on application which 
has come down to us refutes the conclusion. The Ten Commandments 
may have remained intact from the time of Moses down to the present 
day. But the honor which children were at the time of their origin expected 
to pay to parents would seem outrageous to us today. And the adultery 
there forbidden by divine command is subject to civil definition. Long 
after the Law-Giver had gone to rest on Nebo’s lonely mountain the co- 
habitation of a man mighty in the land with many women did not fall 
within the prohibition; and today, as our multiplex of state codes go, a 
man who in one state is an adulterer in another may be a bigamist or even 
a celibate. The Twelve Tables, which were doubtless a codification of es- 
tablished usage, preserved their literal integrity from the Puritan days of 
early Rome well down into the times of urbane and worldly Caesars. Yet 
the gloss of judicial decision set down in the palmy days of the Empire has 
lost the severities which were its mark when the pater familias was lord 
and master. The Magna Carta was for long only one of a number of char- 
ters in which the rights of privilege were made secure against the royal 
prerogatives. So little did it signify to lawyers or to the people that it did 
not even occur to Shakespeare to mention it in his history of King John. 
But the coming of the Stuarts brought to the archaic lines of a forgotten 
document a meaning which had never been there. The words on parch- 
ment were the least among the elements which went into a political crea- 
tion of the eighteenth century. So it has been with the Bill of Rights. It is 
quite certain that, even if he read it, George III did not understand the 
grand recitation of the unlawful acts of the English King which makes up 
the middle section of our Declaration of Independence. It is a historical 
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fact that George III and Thomas Jefferson later did meet face to face. 
The details of the occasion are lost, but the only safe guess is that they 
found nothing to say to each other. 

It is a little presumptuous for one generation, through a Constitution, 
to impose its will upon posterity. Posterity has its own problems; and to 
deal with them adequately it needs freedom of action, unhampered by the 
dead hand of the past. Restraints can be passed along the decades only 
by a generation persuaded that the wisdom it has acquired will somehow 
be denied to those who come after. But the dominion of the dead over the 
quick is too loosely held to invite lament. The Fathers may issue mandate 
after mandate to their successors; but they lack capacity to compel obedi- 
ence unless they are understood and understanding is blocked by the 
stubborn fact that verbal currency passes uncertainly between the gen- 
erations. For this uncertainty there are many causes. As instruments of 
communication, words are deceptive things. No rule of diction can assign 
to a word such as power or process, contract or obligation, a province of its 
own and fence it within boundaries which it is forbidden to transgress. As 
it is set down, in writing or in print, it takes its meaning from its context 
which endows it with color and with implications that, standing alone, it 
could never possess. As it goes ringing down the years on the tongues of 
a myriad of people it may take in new territory as little by little it sur- 
renders a part of its ancient domain. The playwright of the Old Globe 
knew what he meant when he used the word “discovery” in connection 
with the raising of the curtain. Our grandfathers used the word “notori- 
ous” in the colorless sense of being well known; it is to us today a highly 
colored word, employed in forgetfulness of its etymology and suggestive 
of the scandal sheet. The word “humour” has lost far more than the “‘u”’ 
as it has come down from Ben Jonson to Maxwell Anderson. 

All of this is far too obvious to become a guiding principle of constitu- 
tional law. The easy way is for the advocate, the essayist, and even the 
judge, to say, “When the Fathers wrote the Constitution they meant by 
any word just what I mean by it, or what I want it to mean.” A great 
contribution of Crosskey’s volumes is a return to simplicity; a recognition 
that the Fathers were not “men of sense and reason such as ourselves’’; 
that they were differently circumstanced, were confronted by other and 
distinct problems, and breathed another and a different intellectual at- 
mosphere. Their language is the more deceptive because of its superficial 
resemblance to our own. But even in little matters of speech distinctions 
in usage betoken differences in thought. Crosskey, for example, makes 
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much of the use of plural verbs with what appear to us to be single sub- 
jects, e.g., “Virginia feel” or “Pennsylvania think.” The nouns, of course, 
are collective in character. The groups are considered as still too diffuse to 
be dealt with as clearcut entities. As a result, each of the several states is 
primarily thought of rather as an aggregate of people—with all the diver- 
sity which such an aggregate must possess—than as an organized and 
homogenous political community. It appears, too, that “the people,” to 
whom were left the rights not specifically prohibited to the state govern- 
ments nor vested exclusively in the federal government, was not to the 
Fathers a homogenous “body politic” but rather an aggregate of all sorts 
and conditions of mankind. Verb and noun in their disparity attest the 
lack of an overruling notion of uniformity in the words of the Fathers. 

In like manner, Crosskey sets out to draw back through all the muta- 
tions which a century and two-thirds have brought to discover exactly 
what the Fathers meant when they used the word “commerce.”’ It is not 
a word indigenous to economic or business speech. It came into the lan- 
guage as a verbal symbol for contact, intercourse, communication, the 
co-mingling together in organized society. Its contours extended far be- 
yond the market place and it transcended activities which had to do with 
the buying and selling of commodities or even their production for ex- 
change. In a pecuniary sense, the commerce of a number of the several 
states constituted the thinnest sort of a stream. The Fathers would never 
have thought of the scanty stream of vendibles headed for market as the 
commerce of their several states. The power “to regulate commerce,” 
Crosskey shows, was a power to govern “all gainful activity” among the 
people of the states. The interpretation in these volumes is in strict accord 
with the original Randolph resolution which came into its definitive state- 
ment in the “commerce clause” of Section 8 of Article I. The resolution 
proposed to endow the Congress with power to act in all matters which lie 
beyond “the competence of the several states.”’ As such, it is as clearcut 
as it is comprehensive in its mandate; and it is unfortunate that a function- 
al definition of legislative power was superseded by a definition set down 
as an area of regulation. It is more unfortunate that, as the word “com- 
merce” lost a large part of the human activities for which it once stood the 
legislative power delegated by “the people” came to be restricted. It is 
peculiar that the drift of a word from its ancient meaning should have 
narrowed the legitimate province of federal regulation. The careful mark- 
ing of the ancient desmaine is typical of the work in restoration in consti- 
tutional law which Crosskey has so imaginatively and painstakingly ac- 
complished. 
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II 

If a decade ago I had been asked whether the United States has a writ- 
ten or an unwritten Constitution I would have replied, “I do not know.” 
If the same query were put to me today the reply would be, “There is 
no such question.” For, after delving into the two Crosskey volumes, as 
many questions dance on the point of a pen as ever angels staged a ballet 
on the point of a needle. 

A search for its authors will attest the nature of the Constitution. The 
hunt begins, of course, at Philadelphia in 1787 where the Founding 
Fathers “in Convention assembled.” In one way or another all who were 
present had a share in paternity. There was, first of all, James Madison, 
who by wide reading and alert study had for some time tried to anticipate 
and contrive answers to the problems which such a convention would pose. 
He was in particular concerned to subdue the violence of the struggle be- 
tween the interests which make up the commonwealth into questions 
which could be stated and resolved within the decorum of orderly par- 
liamentary procedure. He was also bothered by the historical fact that 
almost without exception the successful republics of the past had been 
city states and he was intent upon creating a system where that principle 
could be applied on a continental scale. There was Gouverneur Morris, the 
Philadelphia lawyer, who emerges in Crosskey’s work as one of the chief 
architects of the document. There was Edmund Randolph, head of the 
Virginia delegation, who was resolved that matters which lay beyond the 
competence of the several states, such as the rising commerce of the new 
republic, should be saved from the current anarchy. There was George 
Mason who, among as able a group of country squires as was ever as- 
sembled, somehow knowingly or unknowingly brought a touch of demo- 
cratic thought into the deliberations. There was James Wilson, who during 
the Revolution had from experience fortified his scepticism of the mercan- 
tile system—an article of faith or of disbelief which he had first learned as 
a student from Professor Adam Smith himself. There was Alexander Ham- 
ilton, closest of all to the presiding officer, George Washington, who held 
in high esteem a government by the noblest, the richest, and the best and 
who was sure that he could adapt its principles to the new great common- 
wealth which —if only his fellow delegates would be wise—he saw ahead. 
There was the loquacious Charles Pinckney who on occasion came across 
with an idea, indigenous or borrowed. There were the score or more of 
delegates who, so far as the records attest, made only the constructive 
contribution of silence to the proceedings and the affixing of their names 





1953} THE CONSTITUTION—APROPOS OF CROSSKEY 85 


to the emergent document. And there were, finally, the handful of human 
beings, such as Gates and Lansing, who, finding the whole affair distaste- 
ful, left the hall in disgust or refused to sign the parchment and thus 
sought to insure to themselves immunity from immortality. 

But even so short a recitation carries the search for authorship afield. 
The importance of the event at Philadelphia does not obscure the con- 
tinuity of constitutional history. This creation—this superb political crea- 
tion—was contrived from the best of the stuff at hand. Madison was no 
researcher, who garnered what to him seemed valuable and piled up facts, 
like bricks, into an imposing edifice. Instead, he began with insistent ques- 
tions, foraged far and wide for exactly what he required, and beat his raw 
materials into an organic whole. In the shaping of the Constitution of 
1787, ideas, usages, diction from many sources lose their marks of indi- 
vidual identity, yet survive in the fabric which is woven. Take away the 
past —and the Fathers would have lacked the materials with which they 
built. Take away the Fathers—and the material would have gone into 
another sort of edifice or would have remained inert. Who, then, can say 
that men of old, whose words helped to shape the kind of government which 
befits free men, were not as truly as Franklin, Madison, and Wilson to be 
numbered among the Fathers of the Constitution? An intellectual venture 
which is as alluring as it is unconceivable is to draw up a list of the men 
whose influence has been sufficient, directly or indirectly, to entitle them 
to be numbered among the Fathers of the Constitution. 

Through a single event in time the whole course of history may flow. 
In Article IT the office of the Chief Executive is set down in almost obvious 
words. Yet back of the simple statement lie some centuries of history with 
living events shaped by a host of unlike actors. For the Presidency is the 
Monarch of old, whose absolute prerogative has been subdued by law and 
whose divine right has been turned into a series of specific and limited 
powers. The words and deeds by which the appointed of the Lord became 
the servant of the electorate occurred for the most part long before the hot 
summer of 1787 set in and in places far removed from the City of Brother- 
ly Love. A circumlocutious method of selection—which within two dec- 
ades had to be made over—was the only real innovation. The legislative 
branch likewise bears the marks of time and of a changing culture. The 
idea of a bicameral system was too firmly implanted by tradition and un- 
critical acceptance to be given up, even if only historical accident had 
brought it into being and whatever rationale it had once possessed was 
alien to its American use. There had come to be, without anyone intend- 
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ing it, two houses because very early the Lords Spiritual and the Lords 
Temporal had recognized their common interests in an Act of Union and 
the Commons, representing interests which were in conflict, were not con- 
tent to remain mere bystanders in the political order. In America it was 
easy enough to commute the House of Commons into a House of Repre- 
sentatives. But a House of Lords, with all the pomp and circumstance it 
entailed, was quite out of place in a republic; the aristocratic had to give 
way to a more republican appearance. It had come about—a creative 
touch badly needed in late eighteenth century America—that the city 
state of old, particularly Athens and Rome, had been endowed with a 
prestige which they never as living republics deserved. Note, for example, 
the host of Greek and Roman place names which fill the map. Rome was 
a Republic—at least the Rome the Fathers venerated. Rome had a Senate, 
a body made up of the good and wise and not, to the Fathers at least, a 
body of peers. So a Senate, composed of representatives from the states 
which had but recently acquired more or less of sovereignty and elected 
for the limited period of six years by the legislatures thereof, transformed 
the ancient hereditary and ecclesiastical estates into an American Upper 
House. Here, too, the creative work was not gigantic; the pioneering had 
already been largely done by the colonial assemblies recently become state 
legislatures. Here too the materials for the work were at hand but the 
choices which had to be made were not inevitable and, above all, it was 
fortunate that men were at hand blessed with the gift of creative author- 
ship. 

The events in England and America from the early seventeenth to the 
late eighteenth century had made the government the instrument of the 
state. The days of the Stuarts were still fresh in the minds of the Fathers. 
In the Declaration of Independence the bill of particulars which makes up 
the eloquent middle section is cast in the form of the unlawful acts of His 
Majesty George III. For that reason, so far as there could be any suprem- 
acy in the system of checks and balances set up it lay in the legislature. It 
has been remarked that the power conferred by the People of the United 
States upon the Congress is so concise that it could be written upon a 
postcard. In the light of his general thesis that a national government was 
being set up, fitted out with all the necessary powers to govern, Crosskey 
is bothered as to why it was deemed necessary to enumerate these powers. 
In respect to different powers Crosskey gives different, and usually per- 
suasive, reasons. As regards the majority of the powers, his argument is 
that the Congress is being endowed with powers which under the British 
Constitution belonged to the Crown. In fact, there had, especially in the 
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period of 1688 to 1787, been a shift—always startling, often notorious— 
from the Crown to the King’s Council to the Parliament, so in terms of 
downright fact it is the British Constitution which is being copied. In 
form, however, the power to legislate remained still with the Crown and 
measures of Parliament were still cast as recommendations awaiting the 
pleasure of His Majesty. Even if, in fact, the King had no alternative but 
to sign, the fiction of the royal freedom of choice was still preserved. Al- 
though he is not in accord with orthodox scholarship, Crosskey seems to 
me quite right in his insistence that the powers conferred upon the Con- 
gress are plenary, not partial or limited or contingent. The case for each 
is strengthened by the list as a whole. Section 8 of Article I is a catalogue 
of the powers which were deemed essential to the practice of political 
economy—that is, to the making and execution of public policy—by men 
of the late eighteenth century. Without such an arsenal the new state 
which was taking its position among the nations of the earth could not 
operate. These were the powers which the operation of a mercantile econ- 
omy demanded; and the Fathers of the Constitution, true to the thought 
of their own times, were mercantilists. 

It seems unnecessary to go on. Line after line, clause after clause, has 
its origin in some memorable event and proclaims continuity with the 
past. If the occasion is new, if much expediency is called for, if there has 
to be compromise between the interests which make up the common- 
wealth, nevertheless the material which had to be adapted, shaped to new 
ends, fitted to an inchoate yet continental republic was at hand. The really 
creative work of the Convention has been recited and appraised time and 
again. It has, however, not been fully appreciated that the Constitution 
of the United States had been in the making long before the gentlemen of 
substance and standing—called the Fathers in spite of their average age 
of forty-three—met at Philadelphia. What they tried to do was to catch 
up the usages which experience had approved, add to them essential po- 
litical inventions of their own, impart a flexibility to elements from many 
sources, and contrive an instrument which would serve as a general guide 
to the new republic for the venture ahead. 


Ill 
It is a challenging adventure—that of committing a Constitution to 
parchment—but from it there was for the Fathers no escape. So long as 
kings ruled by divine right there had been no need to put the conditions 
of their tenure in writing, for the right was as absolute as the divinity from 
which it sprang and to give it definition or to appoint its limits was to deny 
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its existence. But as the king’s pleasure came to be confined to an appoint- 
ed orbit and as its exercise was channeled into approved ways, it had to 
be supplied with a new source. There was hesitation, stumbling, tentative 
statement; and at length came the felicitous concept of “the consent of the 
governed.”’ With the rise of the doctrine of “the social contract,” the 
dominant analogue of political power ceased to be real property and be- 
came contract. The people contracted between themselves as an organized 
community and themselves as an aggregation of individuals to accept 
“Jaw and order” and to establish a government shaped to their own 
requirements. 

A power which is absolute needs no certificate of authority. A govern- 
ment which is not despotic is constantly called upon to justify its exercise 
of power. A social compact may in time become manifest in a system of 
usages which, even if not immune to time, can maintain a high degree of 
stability. But the necessity for the American Revolution had demon- 
strated how easily misunderstandings might arise between the government 
and the governed and showed the wisdom of putting it down in writing. 
In England at the time the use of written documents, at least as evidence, 
was in vogue. In the New World came the bold idea of engraving the 
whole social compact on parchment, and as colony after colony put on the 
trappings of statehood it took a fling at turning a royal charter or some 
like instrument into a constitution. The age of contract demanded that 
the arrangements which constitute a government which is to be an instru- 
ment of public policy be put in writing. 

It was, of course, an impossible task. The technique of the scribe had 
to be invoked for a task which lay beyond its utmost competence. The 
expediencies which are rooted in experience are living things, tangled into 
the whole texture of a culture; yet, when captured and imprisoned in a 
document, they had to be represented by words, phrases, and clauses. Ex- 
perience moves on one plane and literary expression on another. And, al- 
though the one is substance and the other vehicle, an accommodation be- 
tween them which is as practical as it is exact has never been contrived. 
In fact, it is among the most parlous of all adventures to entrust a series 
of living mandates to an inert document. The commands, undertakings, 
arrangements—the social contract if you will—must of necessity take the 
form of brief statement. The words in which they are cast are general and 
even abstract. The reasons which brought the series of mandates into be- 
ing—reasons in which inhere their power to compel—are stripped away 
in the writing. These reasons are often inseparable from long chains of 
events—struggles or crusades which have occupied decades or even cen- 
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turies and which have been dramatized in concrete happenings that have 
left an impress upon men’s souls. What is vivid and real and obvious to 
the Fathers—because they have personally shared in all which lies back 
of a phrase or a clause—reaches posterity only in the form of words. And 
even if the past is not neglected the hearsay of history is no substitute for 
a personal role in stirring events. 

As the Fathers were men of their own age, whose spirits responded to 
and whose minds could not transcend the culture within which their lives 
were cast, so were the Sons, the experienced interpreters. lt was not the 
writing and all which lay back of it, but rather what was read in it by 
more or less alien eyes, which came to signify. As the Fathers made words 
mean what they wanted them to mean, so the Sons read them, in the same 
spirit and to a different effect. The struggle in England to abate the royal 
prerogatives, with which the minds of the Revolutionary Fathers were 
filled, receded. Even the Revolution itself lost its position as a contempo- 
rary event and nationalism and unity, which had been so important, less- 
ened—even if they did not lose—their persuasive power. Just as Otis and 
Hancock and Samuel Adams could not quite become Pym and Milton and 
Hampden, however ardently they cast themselves in those roles, so Mar- 
shall and his brethren, close as they were to the events at Philadelphia, 
could not quite become Constitutional Fathers. Crosskey is, I think, a 
little severe on James Madison because his views changed with the chang- 
ing political scene. It seems inappropriate to regard him as a graphic illus- 
tration of what the mind of man will inevitably do with words engraved 
on parchment. If Madison, who had not only been there but was present 
among the actors, could fall into—or even joyously embrace—error, what 
of the jurists, great and little, of posterity, who were shaped by different 
environments, matured their views on alien experiences, and assumed— 
because any other course would be laborious, painful, and almost impos- 
sible—that the authors of the Constitution were men of sense and reason 
such as themselves? 

Such a temptation to departure from pristine meaning is present in 
even the most static society. In a society such as ours, where the dynamic 
impulse has always been dominant, change constantly calls for adaptation 
— if only to preserve the old values. Situation after situation is presented 
to the courts which the Fathers never confronted and hence could not have 
anticipated. It is sheer speculation to state what they would have done— 
and what the Constitution commands—under such alien circumstances. 
The Constitution is treated as a sanction and causes of law are to be re- 
solved in its name. Where there is no explicit language to guide, meanings 
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which are relevant must be found in the most responsive lines. Here the 
intent of those who drew the instrument must do duty as best it can for 
words which are not there. And where the instant case—as, for example, 
in radio broadcasting, oil depletion, or air carriage—presents problems 
which people of the late eighteenth century never contemplated, there is 
still at hand a frame of constitutional reference. For the word “manifest” 
can be placed before the word “‘intent’’; and the judiciary may talk 
learnedly about “manifest intent,” that is, what the Fathers would have 
intended had they been confronted with the circumstances of the instant 
case. And no one can prove that in such speculation the courts are beyond 
any peradventure wrong. No document can preserve its original integrity 
when beat upon by such hammers as the march of time has at its com- 
mand. Usage, the creation of a changing culture, has a way of impressing 
itself upon the lines of any document which serves to carry down the gen- 
erations a legacy of command. The quarrel which Crosskey has with the 
interpreters is not, I suspect, because of departures from what was really 
written in the original text. It rests, rather, I take it, upon two grounds— 
that the departures have been made in an unintelligent way and that they 
have moved in the wrong direction. It is an axiom of judicial interpreta- 
tion that one who departs from the accepted text should understand what 
he is forsaking and that he should have good and sufficient reasons for the 
new script. In general, this has not been true of the exposition of constitu- 
tional doctrine. Too often strange tenets, the handiwork of advocates for 
special interests, have won the adherence of the Supreme Court. For illus- 
tration, one has only to note the multifarious ways—running from states 
rights through interstate commerce to the delegation of power—in which 
the courts have read a theory of laissez faire utterly unknown to the 
Fathers into dominant clauses of the Constitution. The expounders did not 
know—in cases, they did not care to know—what the Founders of the 
Republic had in mind. So far as ignorance goes, it can no longer be an 
excuse; for Crosskey has established the great majority of his theses be- 
yond peradventure and has created an all but impossible task for all who 
will challenge them. 

More important is the fact that many of the departures have been in 
the wrong direction. They represent an attempt, from which the courts 
have not been completely immune, to turn back the clock. As decade has 
followed decade, an aggregation of petty agrarian economies with a fringe 
of industry has been converted into a unified and highly diversified eco- 
nomic entity continental in reach. With this march, one would expect the 
power of the Congress over commerce among the several states to be little 
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by little enlarged until, with the move into the twentieth century, it be- 
came plenary, as a truly national economy demands. Instead, the concept 
of the Fathers better fits the circumstances of today than does that of the 
jurists who have covered up the original text of “commerce among the 
several states” with the corroding gloss of “interstate commerce.”’ So cor- 
rupting has been the exegesis that even today courts dare to undo the 
harm only in a piecemeal fashion. Had the Fathers been permitted to have 
their way, we would long ago have had a truly national code of commercial 
law and there would be none of the confusion which a multitude of sov- 
ereignties with power to command has brought into our economic life. 
And had the mandates of the Judiciary Article and the Full Faith and 
Credit Clause been preserved, they would have gone far to fit out the na- 
tion with a simple, uniform, and definitive code of law. Above all, Cross- 
key has fought valiantly in his crusade against the trend—not yet entirely 
out of fashion—of looking upon and interpreting the Constitution as an 
aggregation of fragments. It is a unified document and each clause must 
be read in its context. It is high time for the Preamble to be restored to 
its place as an integral part of the document; it states the objectives of 
national government and the political structure which is dedicated there- 
to, and the powers with which its several branches are endowed have sig- 
nificance only in terms of the ends of public policy they are intended to 
serve. 

These two volumes will draw forth sharp criticism and bitter disagree- 
ment. The work would have far less significance if it did not do so. Critics 
are as other men; and, even as and like other embroiderers on ancient 
texts, are not fully aware of the ultimate sources of their judgments. 
Something other than Crosskey’s paragraphs will get into the thing which 
is appraised. Certainly his boldness, justified as it is by the documents, 
will not appeal to timid souls who are shocked by all novelty. The mono- 
graph boys and the pedants who conceive of scholarship as an excursion in 
myopia will loudly voice disapproval. Then there are those who have, by 
the heroic use of the pen, created for themselves vested interest in estab- 
lished articles of constitutional faith. To them acceptance of the Crosskey 
thesis will be anathema. In particular, all those who expect dividends of 
prestige from established scholarship will entrench themselves behind 
their publications and defend their frontiers to the last footnote. 

It is, I think, my differences with Crosskey which make me so conscious 
of how superb his contribution is. He makes the Constitution more of an 
entity than I can, less of a document through which the whole stream of 
history flows. To Crosskey its mandate is more self-contained, more com- 
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pelling, more enduring than to me. We agree, I think, in admitting the 
flexibility of at least many of its provisions. We differ in that the correct- 
ing—or, if you will, the corroding—impact of time seems to me far more 
inevitable than to him. And, above all, I am far more prone than he to 
merge the parchment of 1787 into a stream of usage in which its identity 
is hard to discover, if not entirely lost. In a word, he puts more faith in the 
capacity of the writing in itself to maintain law and order than I can com- 
mand. And I return from his pages with my skepticism renewed that 
there is no such question as to whether we possess a written or an un- 
written constitution. 

Never has so adequate a gloss—fashioned from materials from a hun- 
dred sources—been written to an authoritative text. It is for this reason 
that Crosskey’s volumes are timely—that is, they are for all time. 















THE 
UNIVERSITY OF CHICAGO LAW REVIEW 
VOLUME 2! AUTUMN 1953 NUMBER | 


Member, National Conference of Law Reviews 


EDITORIAL BOARD, 1953 


Managing Editors 


MERRILL FREED, Editor-in-chief 
JEAN ALLARD Rosert H. Bork 









Associate Editors 


David BRENNER T. W. RosENAK 
LEon GABINET ALAN ROSENBLAT 
LAURENCE REICH Hat M. Sir 

RICHARD STILLERMAN 














Davip FroMKIN, Business Editor 
Isaac S. GOLDMAN 


Warm I one } Associates 





EDITORIAL BOARD, 1953-54 


Managing Editors 


T. W. Rosenak, Editor-in-chief 
HARLAN M. BLAKE ALAN ROSENBLAT 
















Associate Editors 


Boris AUERBACH Leon GABINET 
OLIVER AXSTER Wits HANNAWALT 
RENATO BEGHE LAWRENCE HocHBERG 
Davip BRENNER WILLIAM JocHEM 
HucH BropKEY GEORGE KAUFMANN 
WILLIAM Brown GorDON RALPH 
GILBERT CORNFIELD Hat M. Smirn 


PAauL WENGER 


ELAINE GOLDMAN, Administrative Assistant 
Isaac S. GOLDMAN, Business Editor 
WartTHa LAMBERT, Associate 


E. W. Putrkammer, Faculty Adviser 


COMMENTS 


MANIPULATION OF COMMODITY FUTURES PRICES— 
THE GREAT WESTERN CASE 


The recent case of Great Western Food Distributors ». Benson’ marked the 
first time that an order of the Judicial Officer of the Secretary of Agriculture* 
suspending a respondent’s trading privileges on all contract markets for viola- 
tion of the Commodity Exchange Act’s? anti-corner provision‘ was sustained on 
review by a Court of Appeals. In order to understand the court’s decision and 
reasoning it is necessary to examine the general theory and practice of manipula- 
tion on commodity exchanges. 


I 
A futures transaction is a standardized contract made on or subject to the 
rules of a board of trade in which the seller or “short” agrees to sell and deliver a 
specified amount of a commodity in a certain month to the purchaser or “long” 
who agrees to accept and pay on delivery.® Although the long can insist on taking 
and the short on making delivery—which is effected by the passage of warehouse 
receipts—upwards of 99% of all futures contracts are liquidated by purchases or 


sales of offsetting contracts in which equal long and short positions are cancelled 


1 201 F. 2d 476 (C.A. 7th, 1953), cert. denied 345 U.S. 997 (1953); cf. General Foods Corp. 
v. Brannan, 170 F. 2d 220 (C.A. 7th, 1948), rev’g 6 A.D. 288 (1947). See note 23 infra. 

2In re Great Western Distributors, Inc., et al., 10 A.D. 783 (1951). The Judicial Officer 
acts for the Secretary of Agriculture pursuant to authority delegated (10 F.R. 13,769) under 
the Act of April 4, 1940, c. 75, 54 Stat. 82, 5 U.S.C.A. § 516c (1952). 

249 Stat. 1491 (1936), 52 Stat. 205 (1938), 54 Stat. 1059 (1940), 61 Stat. 941 (1947), 62 


Stat. 992 (1948), as amended, 7 U.S.C.A. § 1-17(a) (1952), amending the Grain Futures Act, 
42 Stat. 998 (1922). 


* Section 6(b), 7 U.S.C.A. §9 (1952) authorizes the Secretary of Agriculture to suspend the 
trading privileges of a person who “‘is violating or has violated any of the provisions of this Act 
... or has manipulated or is attempting to manipulate . . .” and it is a violation of Section 9, 7 
U.S.C.A. 13 (1952), which imposes criminal sanctions, to ‘‘manipulate or attempt to manipu- 
late the price of any commodity in interstate commerce, or for future delivery on or subject to 
the rules of any board of trade, or who shall corner or attempt to corner any such commodity. 
... That violations of Section 9 such as cornering were to be incorporated into Section 6(b) 
and thus be subject to the regulatory provisions of the Act seems certain from the legislative 
history. See explanation in 80 Cong. Rec. 6160, 74th Cong., ist Sess. (1936), Cf. Wallace v. 
Cutten, 298 U.S. 229 (1936), which precipitated amendment of the Grain Futures Act. 


5 The most recent general work on the subject of futures trading is Baer and Saxon, Com- 
modity Exchanges and Futures Trading (1949), which seems to over-emphasize the role of 
the exchanges as being vital to a ‘‘free economy” and to under-emphasize the limitations and 
abuses of futures trading. See note 12 infra, for a collection of recent articles concerned with 
the limitations and abuses. See generally, Hoffman, Futures Trading Upon the Organized 
Commodity Markets in the United States (1932); Federal Regulation of Commodity Futures 
Trading, 60 Yale L.J. 822 (1951). 
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against each other.* The reason is that most traders in futures, both speculators 
and hedgers, are not interested in making or taking delivery on their futures 
contracts, but rather in profiting or protecting themselves, respectively, from 
the movement of prices.’ 

The technical conditions which make planned manipulation of prices and the 
acquisition of control easier in futures than in the cash market are this state of 
mind of traders,* and the possibility of their being forced to make or take de- 
livery in a limited time on a particular market. If the possibility of taking ad- 
vantage of these conditions were neutralized, delivery on futures contracts would 
be merely an alternative use for the commodity which would command no pre- 
mium or discount compared with other normal movements into the channels of 
storage, processing, and consumption.* It is this same possibility of delivery, 
however, which preserves the generally parallel relation between futures and 
cash prices,!® enabling the futures markets to function as a commodity price 
quotation service and hedging medium for the reduction of risks in the market- 
ing of agricultural commodities." 


® Shepherd, Marketing Farm Products 123 (1936); Hoffman, Grain Prices and the Futures 
Market 24 (USDA, Tech. Bull. No. 747, 1941); Hoffman, Future Trading Upon the Organized 
Commodity Markets in the United States, 106, 107 (1932). For recent statistics, see Commodity 
Exchange Authority, Commodity Futures Statistics, July 1946-June 1947, Table 3, at 13, 
and Table 10, at 30 (April, 1948); July 1947—June 1948, Table 3, at 10, and Table 13, at 37 
(November, 1948); July 1948-June 1949, Table 3, at 10, and Table 14, at 36 (January, 1950). 

7 Irwin, Middleman’s Accumulations and Expectations of Marketing Farm Products, 29 
Jour. of Farm Econ. 848, 857 (1947). For a recent discussion which casts serious doubt on the 
validity of the traditional dichotomy between “‘hedging’’ and ‘‘speculation,” see Working, 
Futures Trading and Hedging, 43 Am. Econ. Rev. 314 (1953). 

® Hoffman, Future Trading Upon the Organized Commodity Markets in the United States 
314-18 (1932); Prevention of Commodity Futures Manipulation under the Commodity Ex- 
change Act, 54 Harv. L. Rev. 1373, 1375 (1941). See note 95 infra. 


*7 Federal Trade Commission Report on the Grain Trade 219 (1926) (hereinafter cited as 
FTC Report). 

1° For general elementary discussions of the relation between cash and futures prices see 
Hoffman, Futures Trading Upon the Organized Commodity Markets in the United States, 
275, 233-324 (1932); Hoffman, Grain Prices and the Futures Markets (USDA, Tech. Bull. No. 
747, 1941); Stevens, Relationship of Cash and Futures Prices, 155 Annals of the Academy, 
Part I, 82 (1931); Waite and Trelogan, Agricultural Market Prices 272 (2d ed., 1951). For 
a more theoretical British discussion precipitated by 2 Keynes, Treatise on Money, 142-44 
(1930), see Kaldor, Speculation and Economic Stability, 7 Rev. of Econ. Studies, 1 (1939); 
Dow, A Theoretical Account of Futures Markets, ibid., at 185 (1940); Kaldor, Dow, and 
Hawtrey, A Symposium on the Theory of the Forward Market, ibid., at 196; Dow, The 
Inaccuracy of Expectations, 8 Economica (N.S.) 162 (1941). 

Perhaps the leading American analyst is Holbrook Working. See Working, The Theory of 
Price of Storage, 39 Amer. Econ. Rev. 1254 (1947); Working, Inverse Carrying Charges on 
Futures Markets, 30 Jour. of Farm Econ. 1 (1948). On the futures market and the accuracy of 
expectations, see, Working, Quotations of Commodity Futures as Price Forecasts, 10 Econo- 
metrica 39 (1942). 

" Speculation on commodity futures has been justified for a variety of reasons: (1) Fore- 
casting by speculators promotes short run stability of prices and the prompt and efficient 
adjustment of consumption to relatively fixed supplies. Hoffman, Futures Trading upon the 
Organized Commodity Markets 427 (1932). This and the conflicting Keynesian view are dis- 
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There are two important methods of manipulating futures prices. The first, 
analogous to the usual method in securities,” is the creation of such a state of 
misinformation in the market that others will be led to act in a manner which 
will be advantageous to the manipulator’s position.'* This may be done either 
by fictitious transactions on the exchange,‘ which create a false impression of 


cussed and harmonized to some extent in Blau, Some Aspects of the Theory of Futures Trading, 
12 Rev. of Econ. Studies 1, 23-27 (1944). 

(2) The importance of the futures market as a medium for hedging, i.e., shifting market 
risks, has been recognized as paramount. See Howell, Analysis of Hedging and Other Opera- 
tions in Grain Futures (1948) (on the extent to which hedging is not a perfect risk shifting 
device); Blau, Some Aspects of the Theory of Futures Trading, 12 Rev. of Econ. Studies 1, 2 
(1944) (on the difference between the insurance principle of large numbers and risk bearing on 
commodities exchanges); Keynes, The Policy of Government Storage of Foodstuffs and Other 
Raw Materials, 48 Econ. Jour. 449 (1938); Larner, Economics of Control, c. 8 (1946); Johnson, 
Forward Prices for Agriculture (1947); Irwin, Middleman’s Accumulations and Expectations 
in Marketing Farm Products, 29 Jour. of Farm Econ. 848 (1947) (on relative merits of the 
integrated firm, various systems of forward pricing, and other alternatives to the futures 
markets as means of transferring or reducing risks in the marketing of agricultural com- 
modities). 

Some of the benefits of hedging through the possibility of transferring risks are that it 
enables dealers to operate on smaller profit margins, resulting in savings to consumers, and 
facilitating financing of inventories. It has also been argued, more debatably, perhaps, that by 
minimizing the differences in capital between dealers, the trend toward concentration which 
has characterized other industries has been avoided. Hoffman, Grain Prices and the Futures 
Market 24 (USDA, Tech. Bull. No. 747, 1941). But it seems quite certain that effective 
monopoly control of a commodity is incompatible with futures trading in it. See Kulp, Possi- 
bilities of Organized Markets in Various Commodities, 155 Annals of the Academy, Part I, 
176 (1931). 

(3) The exchange acts as a center for continuous price registration and as a clearing house 
for information, making possible prompt response to changes in the cash market. For the rela- 
tion of cash prices and futures quotations, see note 10 supra. 


The relevant statutory provisions are 48 Stat. 888-91, §§ 9-10 (1934), 15 U.S.C.A. 
§§ 78(i), 78(j) (1951). See generally, Loss, Securities Regulation, 883 et seq. (1951); Manipu- 
lation of the Stock Markets under the Securities Laws, 99 U. of Pa. L. Rev. 651 (1951). 


18 There is another sort of price phenomenon which, like that caused by spreading false 
information, depends on the mass psychology of the market. But it does not depend on the 
intent of a single person or on the concerted action of a small group. The trading on price 
movements which characterizes a large percentage of uninformed small speculators and also 
those more versed in the psychology of the market, intensifies and prolongs price trends 
beyond the point warranted by conditions in the market at large. For discussions of the ill- 
effects of the practice, see Hoffman, Grain Prices and the Futures Market 41-59 (USDA, Tech. 
Bull. No. 747, 1941); Irwin, The Nature of Risk Assumption on the Organized Exchanges, 27 
Am. Econ. Rev. 267, 270-77 (1937); Irwin, Middleman’s Accumulations and Expectations of 
Marketing Farm Products, 29 Jour. of Farm Econ. 848 (1947). See also Keynes, General 
Theory of Employment, Interest, and Money 148-51 (1935); Hardy, Risk and Risk-Bearing 
315 (1923). 

4 Offsetting positions and fictitious transactions have been used for a variety of deceptive 
purposes: to create a false impression of market activity, avoid taking delivery, by brokers to 
deceive customers as to the condition of their accounts, but most frequently of all to reduce or 
avoid income tax liability. Report of the Administrator of the CEA 7 (1948). See in re Jean 
Goldwurm et al. 7 A.D. 265 (1948), and cf. Harold T. White (White, Francis M. Weld), 
3 S.E.C. 466, 510 (1938). The tax loopholes have since been closed. 17 C.F.R. 1.46 prohibits 
holding open both sides of a trader’s offsetting position in the same future after the trades have 
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market activity" and lead to the registration of false prices, or by the spreading 
of rumors and unfounded information concerning the supply and demand condi- 
tions in the cash market or the intention of interests on the exchange to make or 
take delivery.'* 


The other common method of manipulation is the corner.’ Although this 
term has been used to characterize a wide variety of situations, there appears as a 
common element in each of them the acquisition of a controlling long interest by 
means of which the cornerer is able to force the shorts to settle their contracts at 
an arbitrarily high price.'* In a well-known Sherman Act"® case, United States v. 


been completed, and in Mem. 6243, 1948-1 CB44, modified by Mem. 6789, 1952—9 13808 (p. 
16) (1953), the Bureau ruled that it would consider offsetting trades in the same commodity 
in the same future closed as of the moment the offsetting trade was made and that the gain is 
realized or the loss sustained at that time. Neither of these rules prevented the maintenance of 
long and short positions in two different markets. Hence, it was still possible, as in the case of 
stocks, to convert short term gains into long term gains by short sales. But this avenue of tax 
reduction is now closed as a result of the application of Int. Rev. Code § 117(3)(B)(1) (short 
sales provision) to commodity futures. 3 CCH Fed. Tax. Rep. § 864A, 865.0561, 873.05, 
873.09, 873.11 (1953); 1 Rabkin and Johnson, Federal Income, Estate and Gift Taxation 
§ 34.07(4) (Supp. 7-1952). For an analysis of the tax cases involving futures transactions see 
1 Rabkin and Johnson, ibid., at §34.01(8) (Supp. 2-1953). For general discussions of the tax 
aspects of futures trading in relation to both “‘business”’ and ‘‘speculative’’ purposes, see Rich 
and Rippe, Tax Aspects of Commodity Futures Transactions with a Business Purpose, 2 Tax 
L. Rev. 541 (1947); Trading in Commodity Futures under the Federal Income Tax Statutes, 
51 Yale L.J. 505 (1942). 


% For an instance where fictitious transactions were used to create a false impression of 
market activity, see the complaint in Secretary of Agriculture v. Wexler, GFA Dkt. No. 9 
(1935), where it was alleged that fictitious trades made by the respondent accounted for 50 to 
93% of the total transactions in certain futures on certain days. 


16 For examples of this type of activity, see in re Reuben Earl McGuigan, 5 A.D. 249 (1946). 
Respondent, who under a variety of names advertised himself to be in the business of giving 
market advice to traders, would assume market positions and then send out telegrams advising 
purchases or sales which would favorably affect his position. In in re Irving Weiss & Co., 
7 A.D. 180 (1948), aff’d Irving Weiss & Co. v. Brannan, 171 F. 2d 232 (C.A. 2d, 1948), registra- 
tion of respondents as futures commission merchants was suspended for 10 days for failing to 
keep a true record of their customer, McGuigan, who explained to them that he was publishing 
a market report and wanted to prevent those who did not buy it from getting the same informa- 
tion through observation of his activities. See also in re Ralph W. Moore, 9 A.D. 1299 (1950), 
aff’d Moore v. Brannan, 191 F. 2d 775 (App. D.C., 1951), cert. denied, 342 U.S. 860 (1951). 
Respondent, who had a large long position in lard, evaded reporting requirements and cir- 
culated a document purporting to be a memo to the press endorsed by the Department of 
Agriculture stating that the government was about to make heavy lard purchases for export 
purposes when such was not the case. See also 7 FTC Report 258 (1926). 


17 There is also the type of ‘‘corner’’ with which futures are in no way connected, “‘en- 
grossing’ the supply of a commodity, making it possible for the party in control to drive up 
the price to the consumer. 7 FTC Report 242 (1926). 


48 For various formulations see, Baer and Saxon, Commodity Exchanges and Futures 
Trading 82-83 (1949); U.S.D.A., C.E.A., A Primer of Trading in Commodity Futures (1937); 
Hubbard, Cotton and the Cotton Market 392 (1927); Smith, Organized Produce Markets 112- 
13 (1922); Baer and Woodruff, Commodity Exchanges 146 (1926); Goldstein, Marketing: A 
Farmer’s Problem 127 (1928); Emery, Speculation on the Stock and Produce Exchanges of the 
United States 173 (1896); Emery, Futures in the Grain Market, 9 Econ. Jour. 54 (1899); Kent 
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Patten,” involving a corner in cotton, the Supreme Court made a general formu- 
lation turning on the acquisition of control for the purpose of raising the price, 
and rejected the opportunity to enumerate the activities which would be the 
prerequisites of a corner.** Although cornering as once practiced on the securities 
markets followed this general pattern,” the problem of delivery on futures con- 
tracts introduces a technical difference which renders this concept inadequate.** 
In the delivery month, especially in the last few days of trading, the cash and 
futures markets tend to merge** because of the rights to make and take de- 
livery * a trader may plan or be tempted” to take advantage of the situation by 


v. Miltenberger, 13 Mo. App. 503, 506 (1883); Weld, The Marketing of Farm Products 321- 
22 (1916); Brace, The Value of Organized Speculation 35 (1913). 


19 26 Stat. 209 (1890), as amended, 15 U.S.C.A. § 2 (1951). 
90 226 U.S. 525 (1911). 


™ Tbid., at 539-40. ‘Counsel for the government expressly conceded that ‘running a corner’ 
consists, broadly speaking, in acquiring all or the dominant portion of a commodity with the 
purpose of artificially enhancing the price, ‘one of the important features of which,’ to use 
the language of the government’s brief, ‘is the purchase for future delivery, coupled with with- 
holding from sale for a limited time’; and as this definition is in substantial accord with that 
given by lexicographers and juridical writers, we accept it for present purposes, although ob- 
serving that not improbably in actual usage the expression includes modified means of obtaining 
substantially the same end” (emphasis added). 

® See, e.g., Sampson v. Shaw, 101 Mass. 145 (1869). 


%8 The validity of this proposition, without the benefit of accompanying analysis, is recog- 
nized in Loss, Securities Regulation 626 n. 10 (1951). It would seem that the court in General 
Foods Corp. v. Brannan, 170 F. 2d 220 (C.A. 7th, 1948), the only other corner case under the 
Commodity Exchange Act which got to a Court of Appeals, was unduly influenced by the 
sections on manipulation in the Securities Act, especially the one on permissive stabilization, 
although it was not expressly alluded to by the court. It has been argued that there is no 
comparable need for such activities on futures markets. See Manipulation of the Stock Markets 
under the Securities Laws, 99 U. of Pa. L. Rev. 651, 677-81 (1951). However, stoppage of 
trading and fixing settlement prices by the exchanges in situations where the market has col- 
lapsed, a corner attempt detected, and in other cases where it is necessary to “protect the 
market,”’ is analagous to stabilization. 

On the immunity of the exchanges from the Sherman Act for such stabilization, see Va- 
lidity of Commodity Exchange Regulations under the Sherman Act, 16 Univ. Chi. L. Rev. 
144 (1948). One rationale for the exemption of the exchanges from the anti-trust laws in this 
respect is their duty under Section 5(d), 7 U.S.C.A. 7(d) (1952), of the Commodity Exchange 
Act to prevent manipulation and cornering. See note 65 infra. 


* In Chicago Board of Trade v. Olsen, 262 U.S. 1, 38 (1923), in which the constitutionality 
of the Grain Futures Act was upheld, the Court said, in response to contentions that “there 
is no relation between prices on the futures market and in the cash sales,” that this was 
‘thardly consistent with the affidavits the plaintifis present from the leading economists . . . 
{and] it is very reasonable to suppose that the one influences the other as the time of actual 
delivery of the futures approaches, when the prospect of heavy actual transactions at a cer- 
tain fixed price must have a direct effect upon the cash prices in unfettered sales.”’ See also 7 
FTC Report 248 (1926), and 6 FTC Report 125 (1924). 


% This was recognized in the Olsen case, 262 U.S. 1, 39 (1923), where the Court said, ‘“The 
fact that a corner in grain is brought about by trading in futures shows the direct relation 
between cash prices and actual commerce on the one hand, and dealing in futures on the 
other, because a corner is not a monopoly of contracts only, it is a monopoly of the actual 
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operation.”’ 


The following activities are usual non-price indications of a corner. The cor- 
nerer often contrives various ways of lessening the supply of the commodity de- 
liverable on long contracts.** Although it is not necessary that deceit be in- 
volved,”* the cornering interest will not take pains to let it be known just how 
much of a concentrated long position he is developing and will probably adopt 
means to conceal the situation until it is too late to deliver.*° There will usually 
be congestion in the terminal market in which the exchange is located, with the 
cornerer having acquired all the deliverable supplies in the area in the course of 
his operations.** An indication of the remoteness of the idea of delivery in the 


nature. 


% “The long interest, no matter how built up, that allows itself to be tempted into exploiting 
the situation in a way to involve acute disturbance of the market becomes a cornering inter- 
est.”’ 7 FTC Report 244 (1926). See also, Hoffman, Grain Prices and the Futures Market 60 


(1941). 


There may be unintentional corners. Huebner, The Stock Market 339 n. 9 (1922). In 7 
FTC Report 243 (1926), and Hoffman, Grain Prices and the Futures Market 66 (1941), situa- 
tions are described in which the longs chose to stand for delivery because they wanted the cash 
supplies. In the former situation, which occurred in World War I, some of the Allied govern- 
ments took large long positions with the result that the price of wheat on some exchanges 
rose sharply, but when it became apparent that wheat was unobtainable, those governments, 
interested only in obtaining wheat, released the shorts from their obligations. 


*7 Hoffman, Grain Prices and the Futures Market 60 (USDA, Tech. Bull. No. 747, 1941). 


8 See Peto v. Howell, 101 F. 2d 353 (C.A. 7th, 1938) (shipped corn to Canada); Wright v. 
Cudahy, 168 Ill. 86, 48 N.E. 39 (1897) (corner in pork ribs; the pieces were cut in such a way 
as to make them not regular for delivery and then sold); Secretary of Agriculture v. Armour 
Grain Co., GFA Dkt. No, 1 (1926) (caused rye screenings to be stored in a public warehouse, 
rendering the whole load undeliverable). In General Foods Corp. v. Brannan, 170 F. 2d 220 
(C.A. 7th, 1948), the government made various allegations which, although held not to be sus- 
tained by the ‘‘weight of the evidence,”’ are examples of efforts to lessen the deliverable supply; 
i.e., bought long lines of the same commodity in another exchange and stood for delivery there, 
endeavored to have deliverable grain in boats at Chicago declared undeliverable if a duty was 
not paid, tried to merchandise its cash holdings by offering them to the government or to 
processors who would not let them get into the hands of speculators. 


7 FTC Report 256-57 (1926). In Secretary of Agriculture v. Howell, GFA Dkt. No. 8 
(1935), the Commodity Exchange Commission found that fraudulent and deceitful acts were 
evidence of intent but other elements charged made it clear that fraud and deceit are not 
necessary elements. Cf. General Foods Corp. v. Brannan, 170 F. 2d 220, 224 (C.A. 7th, 1948). 

7 FTC Report 243, 257 (1926). When Cutten and Howell were carrying on their opera- 
tions in 1931, they carried on 35 and 16 accounts, respectively, with 8 different firms. It is not 
surprising that administrative proceedings were not instituted until they had finished with their 
“attempts.’’ See note 4 supra. 


"7 FTC Report 243, 244 (1926). 


acquiring or exploiting a long position large relative to practically available sup- 
plies, possibly obtaining a large inventory of the cash commodity as well, all for 
the purpose of being able to demand arbitrarily high prices from the shorts for 
offsetting contracts. The delivery month which coincides with the end of the 
season, when deliverable supplies are small, is the favorite time for this type of 


supply of grain in commerce.’’ It must be added, of course, that this monopoly is of a transitory 
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minds of traders is the fact that in the usage of the trade it is often prima facie 
evidence of manipulative intent to carry large long lines into the delivery 
month.” 

Although some of the notorious corners of the past involved control of the 
commercial visible supply in the United States,** it is generally recognized that 
a corner need not be of such scope and that there may be a corner in a local 
market.** While the term “squeeze” is sometimes used to characterize such a 
corner of lesser extent,** the terms have been used interchangeably.** The 
squeeze is sometimes distinguished by the degree of price increase. The long 
interest, because of the relatively small supplies immediately available and the 
inertia of the shorts, is able to supply offsetting contracts at successively higher 
prices which, however, are not driven high enough to warrant the trouble and 
expense by the shorts of acquiring the cash commodity outside the terminal 
market in which the exchange is located.*” This type of operation is usually the 
more successful because the problem of “burying the corpse’’** is not as great as 
in the relatively tighter situation in which the shorts are driven to deliver large 
stocks from the outside, depressing the market in which the cornerer must dis- 
pose of the stocks acquired through his cornering activity.*® The congestion in 


"7 FTC Report 219 (1926). 


3 Leading examples are the Leiter corner in cotton, note 56 infra, and the Howell cor- 
ner in corn, note 58 infra. 


%4 Huebner, Corners, 4 Encyc. Soc. Sci. 408 (1937). This was recognized in United States v. 
Patten, 187 Fed. 664, 668 (S.D. N.Y., 1911), rev’d on other grounds 226 U.S. 525 (1911), 
where the Court said, ‘‘Broadly defined, a ‘corner’ is the securing of such control of the immedi- 
ate supply of any product as to enable those operating the corner to arbitrarily advance the 
price of the product’’ (emphasis added). 


% Working, Price Relations between May and New-Crop Wheat Futures at Chicago since 
1885, 10 Wheat Studies of the Food Research Institute 184 n. 1 (1934); Baer and Saxon, Com- 


modity Exchanges and Futures Trading 83 (1949); Baer and Woodruff, Commodity Ex- 
changes 146 (1926). 


% See, e.g., Emery, Speculation on the Stock and Produce Exchanges of the United States 
175 (1896); Smith, Organized Produce Markets 112-16 (1922); Brace, The Value of Organized 
Speculation 105, 114 (1913); Weld, The Marketing of Farm Products 322 (1916). In the Re- 
port of the Sub Committee on Agriculture and Forestry on H.R. 6772, 74th Cong., 2d Sess. 
124-25 (1936), ‘‘corner” and ‘‘squeeze” are used interchangeably in connection with the pro- 
posed provisions for a period after trading for delivery. In fact, this section of the Act men- 
tions only “‘squeeze” and ‘‘market congestion” and does not use the term ‘‘corner.” Section 
5a(4), 7 U.S.C.A. § 7a(4) (1952). 


3? Hubbard, Cotton and the Cotton Market 396 (1927); Smith, Organized Produce Markets 
113 (1922). 


** The term has its genesis in a statement of P. D. Armour who, when told that there was a 
large speculative short interest in December pork and was asked why he did not “corner” 


that delivery, replied, ‘To commit murder is very simple, the trouble is to bury the corpse.” 
Hubbard, Cotton and Cotton Market 393 (1927). 


%® See also Emery, Speculation on the Stock and Produce Exchanges of the United States 
175 (1896); 7 FTC Report 244 (1926). In the Howell case, for example, Howell made a profit of 
$270,214 on his futures transactions from April 1 to July 31, 1931, but lost a total of $1,250,000 
in his subsequent efforts to get rid of his cash holdings. Chicago Journal of Commerce p. 3, 
col. 1 (Jan. 19, 1935). 
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the tighter situation aggravates the temporary and local derangement of prices*® 
which is one of the indications of a corner—markedly higher futures prices at 
the end of trading than in the days immediately following.“ 

A merchandiser familiar with handling the commodity may solve the problem 
of burying the corpse with a “spread.” By acquiring a short position in the next 
month’s future before he may be forced to take delivery on his long position, he 
can limit losses by providing an outlet for the supplies acquired in the squeezed 
month. The profit on such an operation does not depend on a general rise in 
prices but on the ability to force a widening of the difference between the prices 
of the two futures.** Such operations have often gone unnoticed because they do 


© It is recognized that the price aspects of a corner can come about in a few days. See, e.g., 
Shepherd, Marketing Farm Products 123 (1946); 7 FTC Report 245-48 (1926); Smith, 
Organized Produce Markets 113 (1922); 5 FTC Report 323 (1920); Emery, Speculation on the 
Stock and Produce Exchanges of the United States 174 (1896). 


“ “The statistical evidence of a corner—and also the evidence that it serves no good eco- 
nomic purpose—is the prevalence at the close of the delivery month of markedly higher prices 
than in the days following, especially for the grain futures, and also for cash grain, at the 
terminal market affected. The price of the grain is artificially enhanced because it is tempo- 
rarily in extraordinary demand for the sole and only purpose of using it to meet future con- 
tracts.’’ 5 FTC Report 323 (1920). See also, 7 FTC Report 245-48 (1926); Emery, Speculation 


on the Stock and Produce Exchanges of the United States 174 (1896); Smith, Organized 
Produce Markets 113 (1922). 


“ For descriptions of the manipulative purposes to which spreads have been put, see 7 
FTC Report 256 (1926); Cotton Prices Hearings before a Subcommittee of the Committee on 
Agriculture and Forestry, United States Senate, pursuant to Sen. Res. 142, 70th Cong., Ist 
Sess. 169, 203-14 (1928); Report of the Subcommittee of the Committee on Agriculture and 
Forestry on H.R. 6772, 74th Cong., 2d Sess. 124, 162 (1936). See 80 Cong. Rec. 7910, 74th 
Cong., ist Sess. (1936). 


43 “‘Squeezes are occasionally so handled that their financial success does not depend on 
effecting a price increase. Because the character of corners and squeezes is not generally well 
understood, such classes of abnormal market influence have sometimes, perhaps often, gone 
unrecognized or been regarded more lightly than they deserved by people not well versed in 
interpretation of the market. 

“The indications are that successful corners or squeezes in wheat have sometimes been 
‘hedged.’ For example, purchases of May wheat made as part of a plan for squeezing the 
market may be accompanied or shortly followed by sales of later deliveries, perhaps July. 
These sales of the later futures would not only provide an assured means of disposing of such 
deliveries on May contracts as may have to be accepted, but leave the ‘squeezer’ indifferent to 
the development of bearish price influences which may wholly offset the bullish effects of his 
operations in May wheat. With a corner or squeeze thus hedged, he need in nowise be con- 
cerned with the actual change in price of May wheat, since his profits depend merely on his 
ability to force a widening of the spread between May and July wheat of which he can take 
advantage. Indeed he may welcome a tendency toward general wheat price decline as an 
aid in obscuring the effects of his operation.” Working, Price Relations Between May and 
New-Crop Wheat Futures in Chicago since 1885, 10 Wheat Studies of the Food Research 
Institute 184 (1934). ‘‘It is of the essence of the situation that the spreader is not concerned 
with whether the general trend of prices is up or down. He is concerned with the widening 
or narrowing of the ‘spread,’ or the difference between two prices, and not with an upward 
or downward tendency that affects both contracts.” 7 FTC Report 77 (1926). See also 7 FTC 
Report 245, 248 (1926); Working, Price Relations between July and September Wheat 
Futures at Chicago since 1885, 9 Wheat Studies of the Food Research Institute 211 (1933). 
For comparisons of the difference between ‘‘spreading” and “‘hedgings” see 7 FTC Report 
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not necessarily result in movements contrary to the general trend of prices, and 
thus may be detected only in historically unusual price differentials between 
different futures, different markets, different grades, or different commodities.“ 

The short end of such a manipulative spread is similar to an operation con- 
ducted by elevator interests with short hedges against their inventory and for- 
ward purchases in the cash market. They often make large deliveries on the first 
day of the delivery month, driving the longs who do not wish to handle the 
commodity to sell hastily, depressing the price of the current future relative to 
that of the next month. The short interests are then able to transfer their hedges 
profitably and perhaps buy back the delivered cash supplies at favorable prices. 

Manipulation of futures prices is a burden on the public: the artificial prices 
thus created are quoted as a basis for prices in the cash market,“ successful 
hedging which depends on a reasonable parallelism between cash and futures 
prices is discouraged,*’ the normal flow of consignments is disturbed,“ and 
speculators who supply the market liquidity necessary for hedging are subjected 
to risks unrelated to the supply and demand forces in the cash market.“ More- 
over, a corner which fails because acquired stocks cannot be disposed of is as 
harmful to the public as one that is successful, since the loss to the public occurs 
in the artificial or manipulated price, not in the individual gains and losses.” 


77 n. 13, 78, 33-68 (1926); 5 FTC Report 18 (1920); Emery, Speculation on the Stock and 
Produce Exchanges of the United States 159-79 (1896); Hoffman, The Hedging of Grain 23, 
38 (1931); Federal Regulation of Commodity Futures Trading, 60 Yale L.J. 822, 825 (1951). 

“4 Working, Price Relations between July and September Wheat Futures at Chicago since 
1885, 9 Wheat Studies of the Food Research Institute 211 (1933). 7 FTC Report 77, 245, 248 
(1926). See USDA, CEA, Investigation, op. cit. infra note 97. 


“FTC Agricultural Income Inquiry 353 (1937); 7 FTC Report 81, 254, 291-92 (1926); 
5 FTC Report 184 (1920); Hoffman, Future Trading upon Organized Commodity Markets 
314 (1931). 

See, e.g., Hoffman, Grain Prices and the Futures Market 30 (1941). For an instance where 
the price registration function of an exchange was abused through improper use of its facilities 
for trading in the cash commodity, see in re Zenith-Godley Co., Inc. and John MacClay, Jr., 
6 A.D. 900 (1946). See also Report of the CEA (1947). 


‘47 Chicago Board of Trade v. Olsen, 262 U.S. 1, 39 (1923); 7 FTC Report 243, 248, 256 
(1926); 5 FTC Report 323 (1920); Emery, Speculation on the Stock and Produce Exchanges 
of the United States 174 (1896); USDA, CEA, Investigation of the October 1949 Egg Futures 
Contract on the Chicago Mercantile Exchange 27 (1950); Report of the CEA 14 (1938); 
Testimony of Arthur R. Marsh, former President of the New York Cotton Exchange, in Cotton 
Prices, Hearings before a Subcommittee of the Committee on Agriculture and Forestry pur- 
suant to Sen. Res. 142, 70th Cong., ist Sess. 208-11 (1928); Smith, Organized Produce Markets 
114 n. 2 (1922); Blau, Some Aspects of the Theory of Futures Trading, 12 Rev. of Econ. Studies 
1, 7 (1944). 

# Chicago Board of Trade v. Olsen, 262 U.S. 1, 39 (1923). 

* Huebner, Corners, 4 Encyc. Soc. Sci. 409 (1931). 


8° 7 FTC Report 271 (1926). Of course the old saw has been applied to the effect that ‘any 
corner is a bad corner.’’ Chicago Journal of Commerce, p. 3, col. 1 (January 19, 1935). 

For a description of the ill effects of the attempted squeeze in the March 1953 onion future 
(an unregulated commodity) see The Packer, p. 1, col. 5 (April 4, 1953), in which it was claimed 
that the shorts, the longs, the dealers, the growers, and the public were all adversely affected. 
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Although the standardized terms of the futures contract are necessary to a 
more perfect market," the foregoing analysis indicates that they have resulted in 
a susceptibility to manipulation.” However, this has been mitigated by a num- 
ber of factors. The dangers of manipulation are minimized by rapid communica- 
tion and greatly improved storage facilities which widen in time and space the 
area from which supplies can be drawn. The provisions of the Commodity Ex- 
change Act,®* which was aimed at the prevention of manipulation and other 
questionable market practices,“ have introduced many terms into the futures 
contract which give needed flexibility by facilitating the making and taking of 
delivery.* Although big operators no longer dominate the exchanges as in the 
days of Hutchinson, Leiter, and Patten,®’ or more recently, Cutten and 


5! The standardized elements reduce the risks to which one who takes delivery will be sub- 
ject, thereby approximating the undifferentiated product which graces the pages of the eco- 
nomics textbooks. For this reason, only homogeneous commodities which are amenable to 
standardization are suitable for futures trading. See Blau, Some Aspects of the Theory of 
Futures Trading, 12 Rev. of Econ. Studies 1, 3 (1944). 

It has also been pointed out that one of the reasons for the great amount of uninformed 
speculation on commodities exchanges is that the standardized methods of trading make it 
possible for a person to buy and sell without taking the time to learn all the special techniques 
necessary for one who speculates in unorganized untraded commodities through inventory 
speculation. Hardy, Risk and Risk-Bearing 215 (1923). On the ill effects of uninformed trading 
see note 13 supra. 

% See Blau, op. cit. supra note 51. 53 See note 3 supra. 

% Mehl, Objectives of Federal Regulation of Commodities Exchanges, 21 Jour. of Farm 
Econ. 313 (1937); Mehl, Activities and Aims of the Commodity Exchange Authority (mimeo, 
1937); Report of the CEA (1937); ibid. (1938); see also the subsequent yearly Reports which 
describe the activities of the Commodity Exchange Authority. For a recent description of the 
background and scope of the Act see Federal Regulation of Commodity Futures Trading, 60 
Vale L.J. 822 (1951). 

That aspect of the administration of the Act which relates to the regulation of the broker, 
commission merchant, customer relationship is not within the scope of this comment. A 
majority of the disciplinary proceedings under the Act have been in this area. 

% The provisions of the Commodity Exchange Act recognize the social desirability of the 
possibility of making delivery on futures contracts. Nevertheless, they point up the fact 
that under modern conditions an unusually high ratio of deliveries is likely to be a pathological 
symptom. The animus of state anti-gambling legislation, which has relied on the small volume 
of deliveries as an indication of the useless character of futures trading, has been misdirected. 
Relatively minute quantities of deliveries indicate merely that a proper relation exists between 
cash prices and futures trading and that there is no point in making delivery. Irwin, Legal 
Status of Trading in Futures, 32 Ill. L. Rev. 155, 161 n. 20 (1937). 

An illustration of the tension between the ideals of encouraging and discouraging delivery 
may be seen in Working, Price Relations between July and September Wheat Futures at 
Chicago since 1885, 9 Wheat Studies of the Food Research Institute 213 (1933) where it is said, 
“Unreasonable exercise of the legal privilege to take delivery of cash wheat may well be com- 
pared with unreasonable exercize of the legal privilege of depositors to demand payment of 
their total bank deposits in cash.”’ Such intervention occurs in effect when the exchanges stop 
trading and fix settlement prices when an attempted corner or some other influence tends to 
demoralize the market. See note 17 supra. 

See Jeans, Trusts, Pools and Corners as Affecting Commerce and Industry: an Inquiry 
into the Principles and Recent Operations, Combinations and Syndicates to Limit Produc- 
tion and Increase Prices 161-74 (1894). 


7 United States v. Patten, 221 U.S. 525 (1913), rev’g 187 Fed. 664 (S.D. N.Y., 1911). 
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Howell, not all attempts to influence futures prices have been prevented. 
Nevertheless, the strengthened provisions of the Act," including authority to 
limit speculative holdings and daily trading,®° to set reporting requirements 
when net positions reach amounts designated by the Secretary of Agriculture,“ 
to provide for extension of delivery periods® and advance notice of intention to 
deliver,®* and for the delivery of U.S. Standard grades which form the basis of 
difference systems, coupled with the possibility of administrative and criminal 
proceedings for their violation and for manipulation, cornering and spreading 
false information,” have proved generally effective. The provisions for multiple 
delivery points by the exchanges and their increased vigilence enforced through 
the Commodity Exchange Authority’s power to regulate the contract markets 
have also aided in the detection and prevention of artificial scarcity of deliver- 
able supplies.* 


58 For a description of the activities of Cutten and Howell, see Secretary of Agriculture v. 
Cutten, GFA Dkt. No. 7 (1935), and Secretary of Agriculture v. Howell, GFA Dkt. No. 8 
(1936). See also Peto v. Howell, 101 F. 2d 353 (C.A. 7th, 1938) (triple damages action by a 
cornered short under the Sherman Act). 


5* For the background of the old Grain Futures Act, see the otherwise substantively cor- 
rect note in Yale L. J., op. cit. supra note 54, at 834, which makes the misleading observation 
that the ‘‘only direct control over individual traders was a provision imposing criminal penal-. 
ties for certain actions.’”’ Although in Wallace v. Cutten, 298 U.S. 229 (1936), the provisions 
providing for the denial of trading privileges were construed as not applicable to past activities, 
those sanctions had been applied in previous disciplinary proceedings on the theory that to 
do otherwise would cripple the administration of the Act. See, e.g., Secretary of Agriculture 
v. Ettinger & Brand, GFA Dkt. No. 6 (1934). 


% Section 4a, 7 U.S.C.A. § 6(a)(2) (1952). The rationale for this section that “‘excessive 
speculation’? sometimes causes untoward fluctuations in prices, and that concentrated large 
scale buying and selling tend to intensify price trends. See 7 FTC Report 254, 258-59 (1926); 
Hoffman, Grain Prices and the Futures Market 41-60 (USDA, Tech. Bull. No. 747, 1941). 
For a discussion which throws grave doubt on the distinction by this section between hedging 
and speculation, exempting the former from the imposition of trading limits, see Working, 
Futures Trading and Hedging, 43 Am. Econ. Rev. 314 (1953). It is also recognized that 
speculative limits which make it impossible to build up large long lines and make traders 
hesitant in going up to the maximum permissible level, have a strong preventive effect in 
curbing manipulation and corners. CEA, USDA, Twenty-Five Years of Futures Trading under 
Federal Regulation 5 (1948). The latter reason seems to have been the chief animus behind the 
recent imposition of speculative trading limits on additional regulated commodities. See 
note 95 infra. 

® Section 4i, 7 U.S.C.A. § 6(i) (1952). Daily reporting requirements enable the Community 
Exchange Authority to check on the open interest in each market and thus prevent manipula- 
tion before it occurs. 

® Section 5a(4), 7 U.S.C.A. § 7(a)(4) (1952) (facilitates delivery by the shorts by enabling 
them to deliver after the close of trading, lessening the chance of artificial scarcity at the 
terminal market at the crucial time). 

88 Section 5a(5), 7 U.S.C.A. § 7(a)(5) (1952) (helps the longs when they are called upon 
to take delivery by preventing surprise, giving them time to make arrangements for payment 
and disposal of the stocks to be acquired). 


* Section 5a(6), 7 U.S.C.A. § 7(a)(6) (1952). For an explanation of difference systems see 
note 78 infra. 


® Sections 6(b), 9, 7 U.S.C.A. §§ 9, 13 (1952). 


® Under Sections 5(c) and (d), 7 U.S.C.A. §§ 7(c), (d) (1952), the ‘‘contract markets,” i.e., 
exchanges, still have primary responsibility for the prevention of the dissemination of false 
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II 


“Weighing” the evidence,*’ the court in the Great Western case®* found that 
the respondents “had acquired and maintained a dominant and controlling long 
position in December, 1947 egg futures” on the Chicago Mercantile Exchange.* 
They also obtained independent control of the available supply of cash eggs 
deliverable in satisfaction of December, 1947 futures contracts since out-of- 
town “storage” and all fresh eggs were not practically available because of 
“economic impediment[s].”7° The court said that the government’s contention 
that prices were abnormal in the light of the “supply and demand situation”” 
could not be sustained by the “weight of the evidence.’”’” Nevertheless it found 
that respondent’s “‘control” of the cash and futures markets had “‘resuit[ed}’”’ in 
price abnormalities: the large “‘spread” at the end of December trading by which 
December, 1947 futures prices were higher than those of January, 1948, and the 
fact that December futures and storage egg prices were high in relation to the 
to the price of fresh eggs.”* Intent to widen the spread between December and 
January futures, by which Great Western stood to profit because of a short posi- 


information, manipulation and cornering which is enforced by the power of the Secretary of 
Agriculture to revoke their status as contract markets for not more than six months under 
Section 6(a), 7 U.S.C.A. §7(b) (1952). This provision, however, has never been used because 
of its drastic nature. Federal Regulation of Commodity Futures Trading, 60 Yale L.J. 822, 
834 n. 62 (1951). 


67 Section 6(b), 7 U.S.C.A. § 9 (1952), provides for appeal to the circuit court in which the 
petitioner is doing business and that “the court shall have jurisdiction to affirm, to set aside, or 
modify the order of the Secretary of Agriculture, and the findings of the Secretary of Agricul- 
ture as to the facts, if supported by the weight of the evidence shall in like manner be con- 
clusive’’ (emphasis added). This formulation of the standardization of judicial review is 
unique among the federal regulatory statutes. In the only corner case under the Act, General 
Foods Corp. v. Brannan, 170 F. 2d 220 (C.A. 7th, 1948), the statutory criterion was construed 
to the effect that ‘‘the standard to be employed is something other than the ‘substantial evi- 
dence’ rule controlling in the review of administrative orders . . . petitioners are entitled to 
have the order vacated unless the court concludes that it is sustained and to us that means 
the preponderance or greater weight.’’ But in the Great Western case, although adverting to 
the standard as formulated in General Foods, the court went on to discuss the rule of the 
examiner as formulated in the case of Universal Camera v. NLRB, 190 F. 2d 429 (C.A. 2d, 
1951). As finally interpreted, it ‘‘seem[ed]” to the court that its function was ‘‘something 
other than that of mechanically weighing the evidence to ascertain in which direction it pre- 
ponderates; it is rather to review the record with the purpose of determining whether the 
finder of fact was justified, i.e., acted reasonably, in concluding that the evidence, including 
the demeanor of witnesses, the reasonable inferences drawn therefrom and other pertinent 
circumstances supported his findings. . . .’’ After reviewing the evidence, the court concluded, 
“in short a review of the entire record is convincing that the greater weight of the evidence 
sustained the referee and the Judicial officer in their conclusions.’’ 

Bills introduced in both Houses in 1949, H.R. 4685 and S. 1751, would have amended the 
language of the statute to comply verbally with the ‘‘substantial evidence rule.’’ For a recom- 
mendation to this effect, see Sellers, Administrative Procedure and Practice before the De- 
partment of Agriculture (CEA) 83 (1939). 


% 201 F. 2d 476 (C.A. 7th, 1953). " Ibid., at 482. 
® Tid, at 480. ® Tbid., at 482. 
” Thid., at 480, 481. 78 Tbid., at 483. 
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tion in January corresponding to its long position in December,”‘ was found sole- 
ly on the basis of testimony by a government investigator concerning an inter- 
view with one of the respondents.” 

As revealed by statistical tabulations interpreted by parol and by the testi- 
mony of trade witnesses, Great Western’s operations in cash eggs and the De- 
cember future went through three phases: (1) acquiring a relatively large long 
position and an equal short position in January; (2) maintaining its long position 
and decreasing the available supply of cash eggs; (3) closing out its tong position 
in the last three days of trading. 

From November 10 to 26 its long position increased by 198, while all other 
traders in the market increased their long positions by only 80; its holdings of 
the total open long contracts increased from 6.1% to 24.8% and at the end of 
this period and in the first days of December, when the December and January 
futures prices were within one cent of each other, Great Western acquired a cor- 
responding short position in the January future, making the “spread.” During 
the second phase, which continued until December 18, Great Western’s long 
position in the December future remained approximately the same while 441 
open contracts were liquidated by others. At the end of this period Great 
Western held 221 out of 336 open contracts, 65.8% of the total open on the 
Exchange. Then in the last three days of trading Great Western reduced its long 
position by 196, all others by 114, leaving 25 out of 26, or 96.2% of the unliqui- 
dated contracts in the hands of Great Western at the close of trading in the 
December future on the twenty-third. 

Great Western bought cash eggs in the beginning of December, acquiring ten 
carlots on the first and 71 on the third of the month. It sold 64 carlots in Decem- 
ber, 30 for delivery in Chicago and 34 to out-of-town buyers and its New York 
office. Beginning four days before the end of trading, Great Western sold no cash 
eggs, although its cash inventory increased as it began taking delivery of cash 
eggs in satisfaction of December futures contracts. Great Western was substan- 
tially the only long to stand for delivery, being the ultimate stopper of 53 out of 
55 carlots delivered both before and after the end of trading in satisfaction of 
December futures obligations. On December 31 Great Western owned 82 de- 
liverable carlots which represented 97.5% of the deliverable eggs in Chicago 
warehouses, which with eggs owned by respondents in Detroit represented 66% 
of all the storage eggs in warehouses in Illinois, Indiana, Michigan, Ohio, and 

™ The futures transactions in question relate to a ‘‘spread’’ operation conducted by Great 
Western between December, 1947 and January, 1948 egg futures contracts. The spread was set 
up when the prices of the two futures were very close to each other. The profit depended on 
the extent to which the prices widened after the position had been set up. For example, if a 
trader purchased December egg futures at 50¢ a dozen and sold January egg futures at 48¢ a 
dozen, the initial spread between them would be 2¢ a dozen. If the spread should widen the 
trader could close out his position at a profit because if the December futures price should rise, 


he could sell December contracts at more than he paid for his long position and if the January 
price falls he could buy long contracts at less than he paid for his shorts. 


% 201 F. 2d 476, 484 (C.A. 7th, 1953). 
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Wisconsin.” Of these 82 carlots, 80 were delivered on its short position in the 
January future, with the rest of its short contracts being closed out at the lower 
prices prevailing in January. 

Basic to the government’s contention of a completed corner was the assump- 
tion that the supply of eggs practically available to the shorts for delivery in 
satisfaction of their December obligations consisted of “refrigerator” or “stor- 
age” eggs stored in Chicago. The respondent’s argument was that since the 
Mercantile Exchange is a national market upon which more than one-half of the 
United States crop is traded, eggs all over the country should be considered as 
available because legally available by the rules of the Exchange. Par delivery, 
the “contract” or basic grade, consisted of “refrigerator eggs No. 2 U.S. Extras 
originally stored in an approved warehouse in Chicago and continuously main- 
tained in such storage thereafter.””” There is no premium for the delivery of 
fresh eggs although in the fall and winter months the price of fresh eggs is 
usually higher than the price of refrigerator eggs.”* Witnesses for both the gov- 
ernment and the respondent testified that it is usually uneconomical to deliver 
fresh eggs and that there are fresh egg deliveries only when there is a “tight” 
market.”® 

The delivery of refrigerator eggs in warehouses outside Chicago was subject 
to an allowance by the seller to the buyer of #¢ per dozen, plus the necessity of 
paying higher freight charges from more distant points.** The fact that eggs in 
other cities generally cost more than eggs in Chicago was revealed in the testi- 
mony of trade witnesses that it is a great disadvantage to deliver from outside 
points because higher prices can usually be obtained there. However, no statisti- 

% Respondents argued that ‘‘percentages become meaningless’ because December is the 
end of the season for storage eggs and December, 1947 storage egg stocks were the lowest on 
record. However, as has been pointed out, one of the earmarks of a corner is the acquisition 
of the deliverable supply and that the natural scarcity at the end of the season when deliverable 
supplies are low is a condition which enhances the facilitation of a corner. See note 27 supra. 

77 Rule 1405(f) of the Chicago Mercantile Exchange. 

78 Rule 1405(h) of the Chicago Mercantile Exchange. The rules with respect to this point are 
fundamentally different from the delivery rules existing on various exchanges with respect to 
other commodities, e.g., rye, cotton, wheat, corn, oats, coffee, sugar, raw silk, rubber, hides, 
and copper, under which premiums are given to the shorts for above par deliveries. Some of 
the premiums are fixed at a level to encourage the delivery of par grade, but others are fixed to 
accurately put the buyer and seller on equal terms regardless of what grade is delivered. Of 
course, such differentials may be thrown out of line and not fulfill their function if there are 
abnormal spreads between deliverable grades. See Hoffman, Future Trading Upon the Organ- 
ized Commodity Markets in the United States 277-305 (1932); Baer and Woodruff, Com- 
modity Exchanges 13-16 (1926). 

7 This parol evidence was corroborated by statistical evidence indicating that delivery of 
out-of-town and fresh eggs was comparatively rare in proportion to total deliveries which them- 
selves accounted for less than 1% of the total contracts on the Exchange in the period 1941-47. 
Great Western Food Distributors, Inc. v. Benson, 201 F. 2d 476, 481 (C.A. 7th, 1953). 

% Rule 1405(f) of the Chicago Mercantile Exchange. The history of trading in egg futures 
on the Exchange with no premiums for the delivery of fresh eggs has shown that provisions for 
outside delivery have not solved the problem. USDA, CEA, Investigation of the October 1949 
Egg Futures Contract on the Chicago Mercantile Exchange 25 (1950). 
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cal evidence was introduced. Also, delivery from warehouses outside Chicago 
could not be tendered after 9:00 A.M., December 22, although trading in De- 
cember futures continued until the close of December 23, and delivery of fresh or 
Chicago storage eggs could be made thereafter for the remainder of the month.™ 
So-called “street stocks” or “floor stocks” of storage eggs were unavailable be- 
cause they did not meet the requirement of continuous storage in an approved 
warehouse. To the extent that such stocks were composed of fresh eggs they were 
deliverable, but only if they were assembled in carlots containing the minimum 
number of individual lots of specified sizes (three of not less than one hundred) 
and placed in approved warehouses in Chicago or in refrigerator cars on track in 
Chicago at the expense of the person making delivery. 

The government argued that “in order to prove manipulation in this case it 
is only necessary to prove that Great Western caused the price of refrigerator 
eggs in Chicago or December futures to be higher than they would have been if 
only the forces of supply and demand were operative.” There was historical jus- 
tification for the finding that the December, 1947—January, 1948 futures price 
spread was abnormally wide. Over the 15 year period from 1932 to 1948, the 
December future was generally at a premium of less than 1.5¢ over the following 
January future during the later weeks of trading in December. But during the 
last week of trading in the December, 1947 future the average spread was 5.94¢ 
reaching 8.12¢ on the last day of trading. The former figure was more than three 
times comparable spreads in each of the ten years 1933-1941 and 1948, more 
than twice 1946 and substantially in excess of 1932. In response to Great West- 
ern’s contention that comparisons of cents were misleading because of the lower 
price level prevailing in the 1930’s, the government also presented figures measur- 
ing the December prices as percentages of the January prices. These figures 
showed that from 1932 to 1948 December closing prices averaged 103.3% of 
January, and that in December, 1947 this ratio was 112.4%. 

As a second indication of price abnormality, the government presented evi- 
dence indicating that the price of futures contracts and storage eggs was abnor- 
mally high in relation to the price of fresh eggs. Although the differential on 
December 11 was 6.85¢ per dozen, it was shown that from then on the price of 
fresh eggs fell while the price of the December future first fell slowly and then 

% Respondents agued that the shorts could have relied on the possibility that the price of 
fresh eggs would drop after the close of trading and before the end of the delivery month. 
They also contended that after December 23 there were sufficient Chicago storage eggs owned 
by persons other than Great Western. But the rules of ‘the Exchange required traders positions 
closed out prior to the close of trading on December 23 unless the trader could satisfy the 
Clearing House Member that he would be able to make delivery. The government contended 
that under the circumstances of this case the corner ended on December 23 and that the 
availability of eggs after that date would be irrelevant to the proceedings. However, the 


evidence pertaining to after trading deliveries and Great Western’s January operations is 
relevant to show the business purpose of the whole operation. 

® There was no trading in 1942 and 1943. The 1944 and 1945 spreads, 6.19¢ and 6.28¢ 
respectively, were rendered unrepresentative by ceiling prices on the cash commodity. These 
spreads equaled the difference between the ceiling prices for storage eggs in December and 
January, 
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rose sharply during the last three days of trading, so that on the last trading day 
the price of the future was within .5¢ of the price of fresh eggs. In the period 
from 1932 to 1948 this difference was approximately 4¢ per dozen. On the basis 
of the fact that the cash price was almost identical with the current future at the 
end of trading, it was argued that the price of storage eggs was abnormal in 
relation to the price of fresh eggs also.** 

In its reply brief and petition for rehearing, Great Western introduced figures 
on both these relations which showed that since the time of the facts in the case 
prices have behaved in a fashion unexplained by the government’s theory of 
abnormality. The December, 1950—January, 1951 spread was 11.98¢. And in 
four years out of five commencing with 1947, storage egg prices have been even 
higher than fresh egg prices, while in 1948 the December future closed lower than 
January and the premium of the fresh egg price over the future was greater than 
that in any year since 1932, 11.75¢. The government’s reply brief to the petition 
for rehearing made the argument that such facts were not part of the record and 
also that all the post-war December egg futures have been subject to manipu- 
lated and congested conditions. However, no analysis of the post-war December 
egg future situation has been published. Yet the court objected to the govern- 
ment’s supply and demand analysis based on comparisons of current receipts 
with those in previous months because there was no analysis in terms of com- 
parative market conditions. This it characterized as “fatal deficiencies in the 
government’s theory.” 

Weighing all the above evidence rather mechanically, and omitting reference 
to post-war price conditions, the court found that Great Western had acquired 
control of both the futures and cash markets separately, resulting in price ab- 
normalities, so that “‘all that remain{ed] to be proved to sustain the complaint 
was that this program was intentionally undertaken.”™ This the court found in 
an ambiguous report by a Commodity Exchange Authority investigating officer 
concerning an interview with one of the respondents, which, however, if read 
with different emphasis, could be interpreted as a protestation of innocence and 
“business as usual” rather than as an admission of culpability. Although evi- 
dence of this type should not ignored it would have been more satisfactory 
for the determination of future cases in which such admissions might not be 
forthcoming, if the court had arrived at its conclusion through a causal analysis 
of Great Western’s course of dealing. Objective circumstances are frequently 
afforded greater probative value than testimony by the offenders of “normal 
business purpose.”’® 

83 The government had to rely on this inference rather than the fact itself, because this 
figure, i.e., the price of storage eggs, had not been introduced into evidence and was not part 


of the record. However, see Dairy & Poultry Yearbook 103 (1947) which substantiates the 
validity of the inference. 


* Great Western Food Distributors, Inc. v. Benson, 201 F. 2d 476, 483 (C.A. 7th, 1953). 


% See, e.g., under the Securities Act, Wright v. SEC, 112 F. 2d 89, 92, 93 (C.A. 2d, 1940); 
R. J. Koeppe & Co. v. SEC, 95 F. 2d 550, 552 (C.A. 7th, 1938). See also Manipulation on the 
Stock Market under the Securities Laws, 99 U. of Pa. L. Rev. 651, 663 (1951). 
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Such a finding of intent based on the facts of the case might be of the following 
nature. Although the respondents characterized their operation in terms of 
“economic hedges”’ it was in fact a “speculative spread.”®* Thus Great Western 
stood to profit through an upward movement of December futures prices relative 
to January.®’ The fact that when it made its heavy purchases of futures in the 
first half of the month, it did not then acquire a dominant position, was not in- 
consistent with an attempt to corner. A long position which is relatively small 
in the early part of the month, if maintained, becomes a more dominant one 
later in the month as other longs drop out of the market. That Great Western 
was putting itself out of the market was shown by the fact that its “offers” to 
sell—75 to several hundred a day—found no takers while the other traders in 
the market were liquidating their long positions. In the last three days Great 
Western liquidated 180 of its long contracts as compared with 59 previously in 
the whole month. At the close of the last day’s trading, Great Western was 
among those making the last and highest offers, indicating that it was pressuring 
prices on the upward side. Assuming that only Chicago storage eggs were prac- 
tically deliverable, Great Western’s long position, which exceeded the total 
stock of storage eggs in Chicago from December 2 to 22 put it in a position at 
the end of trading which required a substantial number of the shorts to come to 
it to offset their contracts. Its early month sales in the cash market—mostly to 
out-of-town buyers—reduced the supplies available to the shorts later in the 
month because once refrigerator eggs were out of storage they were rendered 
undeliverable by the rules of the Exchange. 

In view of the artificially enhanced demand for storage eggs by the shorts— 
shown by the large number of deliveries—Great Western could have disposed of 
its cash stocks acquired at December prices in December. Instead it chose to 
hold them for delivery on a portion of its short January position, all of which 
could have been closed out at a lesser price than that which it paid for the eggs 
it delivered, since historically, and this instance was no exception, January 
prices are lower than December’s due to the influx of fresh eggs. The only ra- 
tional explanation for Great Western’s increasing its cash inventory in Decem- 
ber and delivering at a loss in January is that Great Western was taking cash 
eggs off the market in order to squeeze the December shorts. And as market 
newsletters of the period show,®** the market was aware of the large cash supply 


* For a detailed explanation of the difference see note 42 supra. 


*” Under the Securities Act, if the respondent has an interest plus the required series of 
the burden of coming forward is shifted to the accused. Loss, Securities Regula- 
tion 905 (1951). 

%* Although the reports received by the Commodity Exchange Authority are kept confi- 
dential and thus the trade does not have precise knowledge of the position of a trader, the 
market newsletters kept the trade informed of the general nature of the “‘big long interest’s’’ 
operations. Uhiman Grain Co. Weekly Newsletter, December 15, 1947; James A. Bennett’s 
Daily Market Letter, December 19, 1947. Of course the validity of these reports was im- 
pugned by the respondent, probably with some justification. See Hoffman, Futures Trading 
upon the Organized Commodity Markets of the United States 128 (1932). 
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hanging over the January future which could not be disposed of elsewhere, which 
through the threat of delivery would depress the January futures price. This 
is common practice in a spread corner where the maximum profit is derived 
from differential elevation and depression of the current and deferred futures.*® 

Great Western’s argument that the shorts could have closed out their posi- 
tions by delivering out-of-town storage eggs prior to their undeliverability on the 
twenty-second, was in effect an argument that it would be legal to corner the 
shorts after that time. That this is what happened is shown by the fact that 
Great Western closed out 154 contracts on the twenty-second and third. Al- 
though the purpose of multiple delivery points and extension of delivery periods 
is to help prevent corners and squeezes, the legal availability of supplies more 
costly than Chicago storage eggs would merely tend to limit the extent to which 
prices could be raised before causing an avalanche of deliveries. In corner cases, 
as in those under the Sherman Act, “a monopolized resource seldom lacks sub- 
stitutes; alternatives will not excuse monopolization.”*® Although it may be 
“socially desirable” to encourage deliveries, it is common knowledge that traders 
in futures do not wish to handle the cash commodity and that, in spite of the 
rules facilitating delivery, they hang on until it is too late.” 

In the proceedings before the referee and the Judicial Officer the respondents 
claimed that they did not sell refrigerator eggs because there was no demand for 
them, yet they attempted to justify the high price in the latter part of December 
on the theory that there was a “strong firm market” situation for refrigerator 
eggs. But the refrigerator egg situation was quite weak after the tenth and 
eleventh because of the incoming supplies of fresh eggs. In the last three days of 
trading the price of storage eggs and futures contracts rose from 50.5¢ to 53.5¢, 
although storage eggs were not desired for consumption purposes because of the 
increasing supply of fresh eggs which were consequently dropping in price. That 
Great Western’s activities were the cause of this abnormality was further sub- 
stantiated by the fact that three days after the end of trading the price of cash 
refrigerator eggs dropped from 53.5¢, the closing futures price, to 46¢, an indica- 
tion of the artificial demand for storage eggs for delivery on futures contracts. 

All these circumstances would seem to indicate, then, that the respondent not 
only had a “dominant and controlling position” in the December future, but 
that it acquired this position knowingly and utilized its control intentionally to 

8° See note 42 oe 


% Gamco, Inc. v. Providence Fruit and Produce Building, 194 F. 2d 484, 487 (C.A. Ist, 
1952), cert. cert. den’d 344 U.S. 819 (1952). 

* 7 FTC Report 287, 292 (1926). “It is true that if the shorts would take the proper steps to 
secure the grain early enough in the delivery month, they could make delivery under existing 
circumstances, but anyone who has studied the market knows that the shorts live in hopes, 
even though they may die in despair, and they continue to hold short positions up to times 
when it becomes practically impossible for them to deliver, and the result is the extreme con- 
gestion we find in the squeeze situation.”’ Statement of William Blair Stewart, Economist, 
Division of Analytical Surveys of the Commodity Exchange Administration, made at the 
Hearings of the Secretary of Agriculture, Hearing Dkt. CEA No. 2 (1937). See note 8 supra.. 
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put on a “squeeze,” that is, to pressure December futures prices upward by 
means of its power over futures and storage eggs in Chicago.” And although 
Great Western’s operation did not result in ownership of all the storage eggs in 
Chicago prior to the end of trading, and therefore all the shorts were not pre- 
vented from making delivery, the facts above disclose a course of action which 
would seem to meet the trade usage and statutory definition of a corner in terms 
of the operational consequence of control. 
Il 

As a result of an investigation of similar conditions in the October, 1949 egg 
future* and evidence of post-war congestion in other commodities, speculative 
trading limits in additional commodities subject to regulation under the provi- 
sions of the Act have been promulgated by the Commodity Exchange Commis- 
sion.™ They will effectively prevent individuals from building up commanding 
speculative positions in futures which are the first step on the way to a cornering 
expedition. Nevertheless, problems still remain: the difficulty, in spite of trading 
limits, of preventing and detecting concerted action by a group of traders,” and 


™ Respondents were experienced traders who knew what they were doing. This was cir- 
cumstantially corroborated by the fact that the same respondents consented to an order sus- 
pending them for ten days for having attempted to corner the March, 1940 butter future. 
Secretary of Agriculture v. Great Western Distributors, Inc., CEA Dkt. No. 21 (1941). 


*. USDA, CEA, Investigation of the October, 1949 Egg Futures Contract on the Chicago 
Mercantile Exchange (1950). This future was characterized by an increase in the spread with 
the following November future which reached more than 7¢ on October 14. At that time the 
Board of Governors of the Exchange stopped all trading pursuant to Emergency Rule 943 and 
required that all remaining contracts be fulfilled by delivery or settled at a specified price. Ibid., 
at 8-10. Both sides of the market expressed dissatisfaction with the market situation. Longs 
felt that the settlement price was too low or that the Exchange should have taken no action, 
leaving it to the conflicting interests to work it out. The shorts contended that the settlement 
price was too high but were convinced that the situation necessitated emergency action. 

Criminal proceedings under both the Commodity Exchange Act and the Sherman Act 
have been brought against Great Western and its officers, along with another firm, for an 
alleged corner in the October, 1949 future. See 52 CR 238; 52 CR 239; 52 CR 315, on file in the 
District Court of the Northern District of Illinois, Eastern Div. The presentment of the 
Grand Jury also expressed dissatisfaction with the Chicago Mercantile Exchange for failing 
to take disciplinary action, pursuant to sections 400 and 401(h) of its Rules, against the 
members of the Exchange who were responsible for the manipulated prices in the October 
future. 

* Report of the CEA 11 (1950); Report of the CEA 5 (1951). 


% Position and daily trading limits were first imposed before World War II on wheat, 
corn, oats, barley, and flaxseed, issued December 22, 1938, 3 F.R. 3146, as amended November 
23, 1945, 10 F.R. 14363 (17 C.F.R. 150.1) closely followed by cotton issued August 26, 1940, 
amended April 2, 1947, 5 F.R. 3198, 12 F.R. 2287 (17 C.F.R. 150.2). There followed the im- 
position of limits on rye on November 23, 1945, 10 F.R. 14363 (14 C.F.R. 150.3); soybeans 
and eggs, August 23, 1951, 16 F.R. 8106-07 (17 C.F.R. 150.4, .5); cottonseed oil, soybean 
oil, and lard, January 16, 1953, 18 F.R. 443, 444, 445 (17 C.F.R. 150.6, .7, .8). For the rationales 
for trading limits, see note 60 supra. 

In its latest complaint, CEA Dkt. No. 60 (1953), the government has charged thirteen 
companies and individuals with acting together to manipulate December 1952 egg futures 
prices on the Chicago Mercantile Exchange by means of a corner. See also Chicago Daily 
Tribune, Part 6, p. 7, c. 8 (Sept. 10, 1953). 
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the possibility of improper reporting of futures positions. The latter is illustrated 
by evidence that a large short elevator interest, by improperly reporting its futures 
positions as “hedges,” was able to depress United States oats prices in the 
spring of 1952." Moreover, the Act obviously cannot handle attempts to corner 
the futures markets in commodities under its jurisdiction. An example cf such 
an attempt may be inferred from the price gyrations in the March, 1953 onion 
future on the Chicago Mercantile Exchange.® It seems to be the opinion within 
the trade that an abortive attempt to corner that contract was responsible.** 

That the latter problem has been recognized is indicated by a bill introduced 
in both Houses in 1949 which provided for the extension of the jurisdiction of the 
Act to eleven additional named commodities and to any other “agricultural or 
forest product” that the Secretary of Agriculture, after notice and hearing finds 
subject to futures trading under conditions requiring regulation.’ The bill 
never reached the floor. The problems of concerted activity and improper re- 
porting are of a nature not amenable to legislative solution, but depend on the 
efficiency with which the Act is administered. 


*7 USDA, CEA, Investigation of Importation of Oats from Canada 1951-52. A complaint 
has been issued against Cargill, Inc., one of the largest cash grain firms in the United States. 
CEA Dkt. No. 58 (1952). Though a leader in the industry, it has had a checkered career on 
the Board of Trade. Compare In re Cargill, Inc. v. Board of Trade of City of Chicago, CEA 
Dkt. No. 6 (1940), with Secretary of Agriculture v. Cargill, Inc., CEA Dkt. No. 11 (1940). See 
also Cargill v. Board of Trade of City of Chicago, 164 F. 2d 820 (C.A. 7th, 1947), noted 
in Validity of Commodity Exchange Regulations under the Sherman Act, 16 Univ. Chi. L. 


Rev. 144 (1948). See also Cargill v. Commodity Exchange Commission, 103 F. Supp. 992 
(D.C. D.C., 1952). 


%8 See The Packer, p. 1, col. 5 (Apr. 4, 1953). 


% The statement of W. J. Piowaty, ‘‘one of the biggest onion men in the country’”’ and a 
member of the Chicago Mercantile Exchange, in The Packer, p. 1, col. 4 (Apr. 11, 1953), en- 
titled ‘‘Grief in Onions—Speculation Plus Long Supplies Equals Trouble” drew a fine of $200 
and suspended revocation of trading privileges by the Mercantile Exchange. See The Packer, 
p. 1, col. 4 (June 6, 1953); Chicago Sun-Times, p. 58, col. 5 (June 10, 1953); Chicago Tribune, 
Part 3, p. 6, col. 3 (June 10, 1953). For a description of the March, 1953 onion debacle, see 
The Packer, p. 1, col. 3 (Apr. 4, 1953). 


100 H.R. 4685, S. 1751 (1949); Report of the Administrator of the Commodity Exchange 
Authority 9 (1949); 95 Cong. Rec. 5388, 8ist Cong., ist Sess. (1949). A more recent proposal 
by Representative King of Pennsylvania was to insert the word ‘‘onion” in Section 2(a), 
7 U.S.C.A. § 2 (1952), ‘‘so that onions are added to the definition of the word ‘commodity’ 
for the purposes of said Act.” H.R. 6435, 83d Cong., ist Sess. (July 21, 1953). See Chicago 
Daily News, p. 24, col. 1 (July 28, 1953). 


EMPLOYEE STOCK OFFERINGS UNDER THE SECURITIES 
ACT—THE RALSTON PURINA CASE 
In 1951, the Ralston Purina Company offered to sell 10,000 shares of its com- 
mon stock to approximately 500 of its 7,000 employees without complying with 
the registration requirements of Section 5 of the Securities Act of 1933.! In an 


1 48 Stat. 77 (1933), as amended, 15 U.S.C.A. § 77e (1951). 
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action by the Securities and Exchange Commission to enjoin the offering, 
Ralston Purina contended that its offering was exempt from the provisions of 
Section 5 by virtue of the so-called “private offerings” exemption of Section 
4(1).? The District Court and the Court of Appeals for the Eighth Circuit agreed 
with Ralston Purina. The Supreme Court, however, held the exemption in- 
applicable and enjoined the offering. SEC v. Ralston Purina Company.* 

Ralston Purina based its contention that the private offerings exemption was 
applicable upon the fact that its offering was not made indiscriminately to all 
its employees but was, rather, restricted to those considered ‘key employees” 
by the management,‘ although this category included many individuals quite 
low in the company organization.’ In holding the exemption inapplicable to 
employee offerings so restricted as well as to those made more or less indis- 
criminately, the Supreme Court’s decision has imposed an important limitation 
upon the use of employee stock-investment plans. Corporations may be reluc- 
tant to attempt to put such plans into effect now that this type of offering may 
involve the expense and delays connected with the Section 5 registration 
process.*® 

That employee stock offerings were never intended to receive a blanket 
exemption from registration is shown by the legislative history of Section 4(1). 
In rejecting a 1934 amendment designed expressly to exempt all employee stock- 
investment plans,’ conferees of both Houses of Congress indicated their feeling 
that 
the participants in employees’ stock-investment plans may be in as great need of the 
protection afforded by the availability of information concerning the issuer for which 
they work as are most other members of the public.* 


248 Stat. 77 (1933), as amended, 15 U.S.C.A. § 77d(1) (1951). The second clause of the 
section exempts ‘‘transactions by an issuer not involving any public offering.”’ 

* 346 U.S. 119 (1953), rev’g 200 F. 2d 85 (C.A. 8th, 1952) and 102 F. Supp. 964 (E.D. Mo., 
1952). The Court of Appeals decision is noted in 66 Harv. L. Rev. 1144 (1953); 39 Va. L. Rev. 
376 (1953). The District Court decision is noted in 51 Mich. L. Rev. 597 (1953); 21 Fordham 
L. Rev. 183 (1952). For a report on the oral argument before the Supreme Court, see 21 
U.S.L. Week 3281-82 (1953). 

* The issuer’s definition of the term is of interest: ‘“‘It would include an individual who is 
eligible for promotion, an individual who especially influences others or who advises others, a 
person whom the employees look to in some special way, an individual, of course, who carries 
some special responsibility, who is sympathetic to management and who is ambitious and 
who the management feels is likely to be promoted to a greater responsibility.”’ See 346 U.S. 
119, 122 (1953). 

* See page 116 infra. 

* See Loss, Securities Regulation 244-47 (1951). 

‘The amendment, as proposed by Senator Hastings, would have added the following 
to § 4(1): ‘‘As used in this paragraph, the term ‘public offering’ shall not be deemed to in- 
clude an offering made solely to employees of an issuer or of its affiliates in connection with a 
bona fide plan for the payment of extra compensation or stock-investment plan for the ex- 
clusive benefit of such employees.” 78 Cong. Rec. 8,708 (1934). 

* H.R. Rep. No. 1,838, 73d Cong. 2d Sess. 41 (1934). Senator Fletcher, one of the con- 
ferees, made a conflicting statement in debate on the floor of the,Senate, indicating his im- 
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If an employee stock offering is not exempt per se under Section 4(1), the crucial 
question presented in the Ralston Purina case arises: What is the appropriate 
standard for selecting employee-offerees who may be the object of a “private 
offering” by the employer-issuer? 

Justice Clark bases his formulation of such a standard upon the observations 
on the distinction between “public” and “private” made by Judge Denman of 
the Court of Appeals for the Ninth Circuit in SEC v. Sunbeam Gold Mines,’ 
which involved an offering by an issuer to its stockholders.'® 

Judge Denman set forth the purpose of the Securities Act as stated in its 
title: ““To provide full and fair disclosure of the character of securities sold in 
interstate and foreign commerce and through the mails, and to prevent frauds 
in the sale thereof. . . .”"' He then continued: 

Such an offering, though not open to everyone who may choose to apply, is none 
the less “public” in character, [when] the means used to select the particular individuals 
to whom the offering is to be made bears no sensible relation to the purposes for which 
the selection is made. ... To determine the distinction between “public” and “pri- 
vate” in any particular context, it is essential to examine the circumstances under 
which the distinction is sought to be established and to consider the purposes sought 
to be achieved by such distinction.” 

As Justice Clark pointed out in his opinion, the courts below had purported 
to apply Judge Denman’s definition to the Ralston Purina offering, considering 
the issuer’s desire to create employee incentive through stock ownership as the 


purpose for which the selection of offerees was made. Viewed in this way, the 
issuer’s definition of a key employee as one “sympathetic to management and 
. likely to be promoted to a greater responsibility”"* clearly qualifies as a 
valid standard of selection, inasmuch as it bears a direct relationship to the 
issuer’s incentive-stimulation motive. 
Justice Clark, however, rejected the lower court’s initial assumption that the 
reasonableness of the selection in relation to the offeror’s purpose is the proper 


pression that the conferees had rejected the Hastings amendment because employee stock- 
investment plans were exempt from registration without it. 78 Cong. Rec. 10,182 (1934). 
However, all other statements made in Senate debate were in apparent harmony with the 
view expressed in the conference report. See remarks of Senator Couzens, ibid., at 10,181. See 
also 77 Cong. Rec. 2,915 (1933); Interpretation of the ‘‘Public Offering’? Exemption of the 
Federal Securities Act and State Blue-Sky Laws, 36 Mich. L. Rev. 604, 608 n. 36 (1938). 
Justice Clark indicated in Ralston Purina that the statement of the conference report is 
“entitled to more weight than different views expressed by one of the conferees in Senate 
debate.” 346 U.S. 119, 126 n. 13 (1953). See also Loss, Securities Regulation 397 n. 324 (1951). 

*95 F. 2d 699 (C.A, 9th, 1938). 

1° The offerees included some persons who were holders of stock in a corporation with 
which the issuer was planning a merger. This fact—that the offering was not limited to the 


issuer’s stockholders—was important in leading to the court’s holding that the offering was 
public. 


1 48 Stat. 74 (1933). 
# SEC v. Sunbeam Gold Mines, 95 F. 2d 699, 701 (C.A. 9th, 1938). 
18 See note 4 supra. 
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criterion. Instead, he reasoned that since the Securities Act has as its primary 
purpose the protection of the investor,’ the entire selection process must be 
viewed from the standpoint of the offerees and their protection rather than from 
that of the issuer and its motives and hopes for gain. Thus, the applicability of 
the exemption “should turn on whether the particular class of persons affected 
needs the protection of the Act.’* Clearly, where the offerees are initially in 
possession of substantially the same information concerning the issuer which 
registration would disclose, the protection usually afforded by registration be- 
comes superfluous. 

Applying this reasoning to the Ralston Purina case, Justice Clark found that 
the issuer’s key-employee standard of selection was such as would—and did— 
permit the selection of offerees not likely to have access to such information as 
would serve as an adequate substitute for the information to be derived from 
registration, and not, in fact, shown to have had such access. This conclusion 
would appear highly justified by the list of positions held by Ralston Purina 
offerees, which included an artist, clerical assistant, electrician, stock clerk, 
stenographer, and others of like status and lack of access."* 

Justice Clark’s test has the virtue of not ruling out a private offering in the 
case of a stock-investment plan for corporate executives, insofar as the execu- 
tive can usually be expected to possess a degree of knowledge of the corpora- 
tion’s affairs and financial condition sufficient to render unnecessary the protec- 
tion which registration disclosure might provide. This point of view has express- 
ly been taken by Massachusetts and Indiana statutes. Since 1938, the Massa- 
chusetts blue-sky law has prohibited the sale or offering by a corporation of any 
of its securities ‘to any of its employees other than those who are also officers 
thereof,” without the express consent of the state commission.!’ In 1951, Indi- 
ana adopted a provision exempting from the operation of its securities law a 
corporation’s sale of its securities to a director or executive officer, provided 
that “such person directly participate in the formulation of corporation 
policy.’"* 

The substance of Justice Clark’s analysis was advanced by the Commission 
as early as 1935, in an interpretative opinion by its General Counsel’® indicating 
various factors to be considered in determining whether an offering is public or 


4 See 346 U.S. 119, 124 (1953). 
% Thid., at 125. 


1 For a full listing of the nature of the positions held by the offerees, see Brief for Appellant 
at 6-8, SEC v. Ralston Purina Co., 200 F. 2d 85 (C.A. 8th, 1952). For cases indicating the 
‘‘quality”’ of access required, see Campbell v. Degenther, 97 F. Supp. 975 (W.D. Pa., 1951); 
SEC v. Federal Compress & Warehouse Co., ’41-’44 CCH Fed. Sec. L. Decisions $90,106 
(W.D. Tenn., 1936); Cristina Copper Mines, Inc., SEC Sec. Act Release No. 3,439, CCH 
Fed. Sec. L. Rep. $76,113 (1952). 

1” Mass. Ann. Laws (Supp., 1952) c. 110A, § 11E. 

8 Ind. Stat. Ann. (Burns, Supp., 1952) § 25-833 (n). 


19 SEC Sec, Act Release No. 285 (1935), 11 Fed. Reg. 10,952-53 (1946). 
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private. It is important to consider the effects of the Counsel’s opinion in view 
of the great weight which the Supreme Court has indicated is to be given to ad- 
ministrative interpretations of this type. In effect, this early opinion indicated 
that the relationship of offerees to issuer—and thus the knowledge of the of- 
ferees—‘‘would be particularly important in offerings to employees, where a 
class of high executive officers would have a special relationship to the issuer 
which subordinate employees would not enjoy.” 

Justice Clark discussed briefly one factor which had been designated by the 
Commission in its 1935 opinion” and its brief in the Ralston Purina case: the 
number of offerees.?* This factor he rejected, seeing “‘no warrant for superimpos- 
ing a quantity limit on private offerings as a matter of statutory interpreta- 
tion.’ In so doing, however, Justice Clark indicated that the Commission was 
not prohibited from using a numerical test as an administrative guide for deter- 
mining those offerings which it feels warrant investigation. While the knowledge 
of the offerees is properly the ultimate test, the number of offerees would 
appear to be a good warning that such knowledge is not present in a particular 
offering.” 

While the Court’s decision in the Ralston Purina case should be approved as 


2 Such opinions have been said to be “‘of persuasive force,”” United States v. Madigan, 
300 U.S. 500, 505 (1937); to constitute “highly relevant and material evidence of the probable 
general understanding of the times,’’ Shapiro v. United States, 335 U.S. 1, 12 n. 13 (1948), 
quoting from White v. Winchester Club, 315 U.S. 32, 41 (1942); and to be “‘entitled to great 
weight,” Roland Electrical Co. v. Walling, 326 U.S. 657, 676-77 (1946), quoting from United 
States v. American Trucking Ass’ns, 310 U.S. 534, 549 (1940). Perhaps the most forceful 
statement is provided by Judge Augustus Hand, regarding a similar interpretative release 
by the SEC, in SEC v. Associated Gas & Electric Co., 99 F. 2d 795, 798 (C.A. 2d, 1938): “One 
of the principal reasons for the creation of such a bureau [as the SEC] is to secure the benefit 
of special knowledge acquired through continuous experience in a difficult and complicated 
field. Its interpretation of the act should control unless plainly erroneous.” 

%1 SEC Sec. Act Release No. 285 (1935), 11 Fed. Reg. 10,952 (1946), quoted in SEC v. 
Ralston Purina Co., 346 U.S. 119, 125 n. 12 (1953). 


2 In Sec. Act Release No. 285, the Commission advanced the idea that offerings to fewer 
than 25 persons should be deemed private. Two states have enacted similar provisions. In Colo- 
rado, an offering is deemed to be made “‘to the general public’’ where it is made to more 
than 50 persons. Colo. Stat. Ann. (1935) c. 148, § 14(3). Virginia exempts sales to fewer than 
30 persons. Va. Code (1950) § 13-113(14). Some 18 states exempt the offering of stock to a 
corporation’s incorporators, some without a limitation on the number of incorporators and 
others limiting the number, with limits ranging from 5 to 25. 

3 However, the Commission had apparently disclaimed any intention of creating a fixed 
numerical standard. See Oral Argument before Supreme Court, 21 U.S.L. Week 3281 (1953), 
and Cristina Copper Mines, Inc., SEC Sec. Act Release No. 3,439, CCH Fed. Sec. L. Rep. 
{ 76,113 (1952). 

% 346 U.S. 119, 125 (1953). 


* Another administrative guide advanced by the Commission in its 1935 opinion is that 
of manner of offering. Where a public means of advertising is employed, it is less likely that the 
offerees reached will possess the requisite knowledge than where informal means of communi- 
cations are employed. But the manner of offering although indicative cannot be decisive, 
is illustrated by the Ralston Purina case, where only the most informal means of communi- 
cation were used. 
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consistent with the purpose of the Securities Act, it cannot be taken as a solution 
of all employee-offering problems which may arise. An area in which the effect 
of the entire complex of facts is all-important can scarcely be susceptible to 
comprehensive self-executing regulation. Desirable as certainty may be, each 
case will in large measure create its own rule, with the over-all purpose of the 
Act as the principal guide. 


SUPERVISION OF CHARITABLE TRUSTS 


In 1943, New Hampshire became the first state to establish a comprehensive 
system for the enforcement and supervision of charitable trusts.'! Through en- 
forcement of the donor’s intent, mismanagement of trusts has been corrected, 
and several millions of dollars in previously dormant trust funds have been put 
to use for the benefit of the state’s inhabitants.? The present inquiry will be di- 
rected to an examination of the reasons why similar legislation should be 
adopted by other states;’ it will also make definite suggestions regarding the 
type of “Model Supervision of Charitable Trusts Act” which should be offered 
to the states by the Uniform Law Commissioners.‘ 


I 


A charitable trust is a fiduciary relationship created by the expression of a 
charitable intent in a will, indenture, or corporate charter. This relationship is 
present whether the charity is large or small* and whether the class of persons 
benefited is broad or narrow.‘ It is essential that every state provide some sys- 
tem for supervising trustees because the nature of charitable trusts creates a 
special handicap to the enforcement of the charitable purpose stated in the cre- 
ating instrument. Normally enforcement of the civil law is predicated on the 
assumption that when a breach of a legal obligation occurs, the injured party, 
motivated by his own self-interest, will inform the court of the breach and de- 


1N.H. Rev. Laws 1943, c. 24, § 13a-13n. 


* Letter from N.H. Dir. of Char. Trusts (March 25, 1953). This letter and others cited 
hereafter were received in reply to questionnaires sent to the Attorneys General of states which 
had provided or were about to provide comprehensive reform, as well as to the ‘‘partial reform’’ 
states. This material and all legislative and executive papers are on file at the Council of State 
Governments (Project File: Charitable Trusts, 1953), 1313 E. 60th St., Chicago, Ill. 

*R.I. Pub. Laws, c. 2617 (1950) established a similar system of state supervision for 
Rhode Island. 

*On August 8, 1953, the National Association of Attorneys General requested the Uniform 
Law Commissioners to suggest state legislation concerning regulation of charitable trusts. 
Alternative preliminary drafts were submitted to the National Association, and on December 
10, 1952, that group resolved that the development of alternative “Uniform Acts’’ which pro- 
vide for either permissive or mandatory regulation “‘would enable the states to select the form 
which best meets their individual needs and requirements.” Proceedings of the Conference of 
the National Association of Attorneys General 155 (1952). 

*3 Scott, Trusts § 375.1 (1939). 
* Ibid., at § 375.2. 
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mand its correction. But enforcement of the law of charities is made difficult be- 
cause courts cannot depend upon a self-interested individual to report breaches 
of trust, for charitable beneficiaries are always indefinite,’ usually very numer- 
ous and scattered, and often the recipients of very small individual benefits. 
Moreover, the charitable trustee is not obligated to benefit any single member 
of the class of indefinite beneficiaries named in the trust instrument, so the in- 
dividual beneficiary has no legal “right” to receive the gift. The only persons 
harmed by the inaction or defalcation of the trustee are the beneficiaries. If they 
have no standing in court to sue,® the courts are without a “fact-finding” and 
“suit-bringing” party who will supervise and enforce the execution of the 
fiduciary duty. 

Even if the Attorney General or some other officer were empowered to bring 
suit when asked, the obstacle of an imperfect fact-finding procedure would still 
remain. Most beneficiaries would not even know they were harmed because 
they lack knowledge of either (1) the existence of the trust, (2) the fact that 
they were intended beneficiaries, (3) the fact that they were probable recipients 
of the benefits, or (4) the investments, expenses or internal management of the 
charity. Even if the beneficiaries themselves were given standing to sue, many 
breaches of fiduciary duty would still go undiscovered, not only because the 
beneficiaries lack such knowledge, but because they lack the necessary pecuni- 
ary interest as well.® 

Ultimately then, any system of law which purports to enforce charitable 
trusts must provide some method for overcoming the natural handicaps to en- 
forcement. The systems devised under Roman and British law provide useful 
examples of procedures which can supply effective supervision. 

The Romans had a comprehensive system of enforcement which centered the 
responsibility for the supervision of trustees in the bishop of the local church."” 
He superintended their management and was required “to have a watchful eye 
over them to remove those who were negligent, and in such cases to appoint 
other trustees who had the true fear of God in their hearts.”" The bishop, in 
turn, was made responsible to the archbishop or the Province; and the whole 
hierarchy was reviewable by the people, for every citizen was empowered to 
make a judicial complaint that the testator’s intention was not fulfilled. The 

7 Ibid., at § 364. 


* Averill v. Lewis, 106 Conn. 582, 138 Atl. 815 (1927); Association For Relief R.A.I.F. 
v. Beekman, 21 Barb. (N.Y.) 565 (1854), and cases cited 62 A.L.R. 881, 883, 124 A.L.R. 1237, 
1238. However, a beneficiary who has a special interest in the performance of a charitable 
trust can maintain a suit for its enforcement. Canon v. Stephens, 18 Del. Ch. 276, 159 Atl. 234 
(1932). In either case, the Attorney General is usually a necessary party to to the action. Strick- 
land v. Weldon, 28 Ch. Div. 426 (1885); Larkin v. Wikoff, 75 N.J. Eq. 462, 72 Atl. 98 (1909). 


* Often, beneficiaries are ‘‘poor” or “‘needy,” but even if they can find money to sue, the 
cost of a lawsuit is often more than the tiny benefit which the plaintiff may receive if the court 
corrects a breach of trust. 


1 10 Am. L. Reg. 135 (1862). " Thid., at 136. 
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bishop was then warned that by his negligence, he not only would risk the pun- 
ishment of Heaven, but would suffer from the wrath of the Emperor as well.” 
Thus the Roman system gave to a local official, who was probably already 
acquainted with the general facts, the power of investigating and regulating the 
management of charities. It further provided several checks on the bishop and, 
through the citizen’s complaint, supplemented his investigations. 

British attempts to overcome the internal handicaps to enforcement fall into 
three periods. Before 1601, the Chancellor’s equity powers were available to 
enforce charitable uses, and the Attorney General, representing the interests of 
the community, could bring suits “on information” to enforce them.'* This en- 
forcement was sporadic, however, and many abuses of trust were not dis- 
covered.!4 

During the period from 1601 to 1853, attempts were made to “(patch up” the 
law by the enactment of remedial statutes. The famous Statute of Charitable 
Uses"® gave the Chancellor power to appoint commissioners who would inquire 
into and correct abuses of trust. The commission system, however, was unsys- 
tematic, cumbersome and expensive and in 1812, two new attempts were made 
to patch up the old law. One act tried to put the public in the investigatory posi- 
tion by providing for summary procedure if two individuals petitioned in the 
Chancery Court with the approval of the Attorney—or Solicitor—General ;** the 
other act required registration of all charities in a county office.!” Such registra- 
tion might have provided a means for systematic “fact-finding,” but apparently 
it was not generally observed.'* 

The inadequacy of these partial reforms is shown by the fact that when Par- 
liament appointed a commission in 1818 to inquire into the administration of 
charities, the confusion was so great that it took them 19 years and 37 volumes 
to make their report.'* 

Finally, in 1853, a comprehensive Charitable Trusts Act was passed in which 
a Board of Charity Commissioners was set up to supervise and enforce chari- 
table trusts.2° Since then, numerous modifications and amendments have been 


™ Ibid. Where funds were given for the redemption of Roman captives, the bishop had to 
notify the Governor of the Province in writing at the time the funds were received; after one 


year, the bishop was required to report the number of captives redeemed and the amount 
paid for them. Ibid., at 135-36. 


18 3 Scott, Trusts 1922, 2052 (1939). 


14 The very title of the remedial statute enacted in 1601 was ‘‘An Act to Redress the Mis- 
employment of Lands, Goods, and Stocks of Money Heretofore Given to Certain Charitable 
Uses.”’ 


6 43 Eliz. I, c. 4 (1601). 
Charities Procedure Act, 1812, 52 Geo. III, c. 101. 
1" Charitable Donations Registration Act, 1812, 52 Geo. III, c. 102. 


184 Halsbury’s Encyclopedia of the Laws of England 244-45 (1939). 
#3 Scott, Trusts 1923 (1939). 
* Charitable Trusts Act, 1853, 15 and 16 Vict., c. 137. 
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made, most of them being consolidated in the Charitable Trusts Acts of 1925." 
The board has both administrative and judicial powers. It may demand ac- 
counts, supervise administration, establish schemes, and punish for contempt. 
It exercises the power of Chancery where the annual income of the charity is 
less than £50 or where trustees apply for aid, but its primary use of these powers 
is in noncontentious cases, for the important disputes are to be left to the 
courts.” As a result of this comprehensive plan, England now reports very little 
mismanagement in charitable trusts.** 


II 


In America, the states have generally failed to provide a good substitute for 
the lack of a “party-plaintiff” to discover the facts and call on the court to 
remedy the trustee’s failures. Most states still adhere to common law methods 
of enforcement similar to those used in England before 1601. Others have at- 
tempted partial reform, and a third group is composed of the two states which 
have a comprehensive plan for the supervision of charitable trusts. 

Although the states initially adopted the “applicable” parts of the English 
Common Law system, the American problem was complicated by the absence 
of the prerogatives of the King.** Under the English common law most of the 
King’s powers and many of the fact-finding duties that pertained to the en- 
forcement of charitable trusts were centered in the Chancellor. He acted as 
personal delegate of the Crown in exercising the power to appoint commissioners 
to investigate charities. Where money was given to trustees and no definite 
charitable objects were specified ,* the Chancellor, acting for the Crown, execut- 
ed the trust under a scheme and cared for the administration of the charity.” 
In addition, he exercised his normal function of hearing all the controversies 
which involved these trusts whether they directly concerned enforcement of a 
fiduciary obligation or not.?” He was, therefore, often in contact with many of 
these trusts and although neither he nor the Attorney General received reports 
from the trustees, the Chancellor was in a position to appoint commissioners 
whenever a matter appeared directly or collaterally that needed investigation. 
The primary role of the Attorney General was to represent the charitable trust 
in the argument of cases. Although the Chancellor could begin an action through 
the commission system without the aid of the Attorney General, it was often 
more convenient to ask that officer to bring the suit “on information.’””* Thus, 


* 15 and 16 Geo. V, c. 27 (1925). 

* 2 Bogert, Trusts and Trustees 1018 (1935). 

* 215 L.T. 32 (Jan. 16, 1953). 

** Fowler, Law of Charitable Uses, Trusts and Donations in New York 43, 47 (1896). 
Many of the functions of the King were ‘inapplicable’ to American conditions. Ibid., at 48. 

* 3 Story, Equity § 1581, 1583 (Lyon’s ed., 1918). 

* Tbid., at § 1583. *7 Ibid., at § 1582. 

*8 Fowler, op. cit. supra note 24, at 36. In Bailiff’s of Burford v. Lenthall, 2 Atk. 552 (1743), 
it was pointed out that when the court was reviewing matters brought before commissioners, 





122 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 21 


although the name “Attorney General” appeared in numerous cases, it is very 
probable that the real “fact-finder” was a commission, an interested party or 
the Chancellor himself. 

The American chancellor did not possess the special powers granted by the 
King and could not begin an action by appointing commissioners even if a 
breach of trust appeared collaterally and needed prompt attention.** Thus the 
heart of the English enforcement system was absent, and the Attorney General 
came to be regarded as the “guardian” of public charitable trusts in this coun- 
try, for he was the only person who could properly start an action. 

Before an action could be brought, however, the fact finding process had to 
uncover its need. The “common law” jurisdictions have assumed that interested 
parties would notify the Attorney General whenever the facts called for his in- 
tervention. However, it has been shown that to expect the beneficiaries of a 
charitable trust to provide that information is unrealistic, and in fact, such 
complaints have been either non-existent*® or have occurred with great infre- 
quency.*! Other sources of information, such as trustee reports, personal inves- 
tigations by the Attorney General or court supplied memoranda are either un- 
used or barren of results. In the common law states, reports have not been re- 
quired, and it is unlikely that the trustee would voluntarily notify himself of his 
own breach of trust.” Investigations have not been conducted,** nor has the 


it could put the action in the shape of an original bill in which neither side is bound by what 
appeared before the commissioners but may set forth new matter if they think proper. ‘This 
has made the court all along consider it as an original cause, or otherwise, the court would 
have known nothing of the merits. Therefore, the court has mixed the jurisdiction of bringing 
information in the name of the Attorney General, with the jurisdiction given them under the 
statute and proceed either way, according to their discretion.”’ Instead of wasting time and 
money by appointing commissioners and then examining the action as an original cause on 
appeal, the Chancellor found it easier to ask the Attorney General to bring the action in the 
first place. 

2 Jenkins v. Berry, 119 Ky. 350, 83 S.W. 594 (1904), and 122 Ky. 311, 92 S.W. 10 (1906); 
State ex rel. Heddens v. Rusk 236 Mo. 201, 139 S.W. 199 (1911) (Chancellor's jurisdiction 
must be invoked by someone else). 


% “There has not even been sporadic action by the Attorney General in Rhode Island,” 
testimony of Attorney General William E. Powers quoted in Report of Special Committee 
To Study the Laws of This State With Respect To Charitable-Trust-So-Called 7 (1950). 
In Nevada, there have been no complaints in the last 22 years. Letter from Nev. Att’y Gen. 
(April 23, 1953). 

*“ The American Attorney General’s enforcement of charitable trusts is sporadic. 3 Scott» 
Trusts 2053 (1939). In North Carolina, the Attorney General thinks there have been ten cases 
in the last ten years. Letter from N.C. Att’y Gen. (March 26, 1953). The number of com- 
plaints by citizens or interested parties have been ‘‘relatively few’’ in Texas. Letter from Tex. 
Ass’t Att’y Gen. (April 10, 1953). ‘‘From none per year to two or three’”’ complaints were re- 
ceived in Ohio. Letter from Ohio Ass’t Att’y Gen. (April 9, 1953). In Indiana, the Attorney 
General instituted about six cases in the last six years. Letter from Ind. Att’y Gen. (March 31, 
1953). 


® However, several trustees have voluntarily sent copies of their yearly court reports to 
the Attorney General of Indiana. Letter from Ind. Att’y Gen. (March 31, 1953). 


%3 The Attorneys General of Ohio, Indiana, Nevada, Wisconsin, Texas, and North Caro- 
jina do not inspect or investigate any sort of records but rely for the most part on complaints. 
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practice of a liaison between the Attorney General and the courts been devel- 
oped unofficially. However, a few states have recognized the possible value of 
such liaison and have passed statutes requiring charitable trusts to report annu- 
ally to a local court which in turn, would notify the Attorney General when a 
breach of trust occurred.** 

Questionnaires were sent to these “partial reform” states to see if they fared 
better in obtaining the much needed facts about the activities of trustees than 
the “common law” states which relied entirely on sporadic complaints by inter- 
ested parties. The reply of North Carolina is revealing. There a trustee is re- 
quired to file annual reports to the superior court, but if he fails to do so or if 
the property is mismanaged through negligence or fraud, it is the duty of the 
clerk of that court to notify the Attorney General or State Solicitor. The Attor- 
ney General then has the duty to bring an action in the name of the state, calling 
on the trustee to render a full and minute account of his administration of the 
trust fund.** He may also compel the trustee to apply the income as the trust 
requires. *” 

Although this statute would seem to supply the need for a fact-finding mech- 
anism necessary for supervision and enforcement, the Hon. Harry McMullan 
of North Carolina writes: 

No notice has ever been given this office by any clerk of the superior court under G.S. 
36-20 that any charitable trust is being violated in any county, and no action has ever 
been brought by the State under authority of that section. I am not informed as to 
the extent which charitable trusts comply with the provisions of G.S. 36-19 in the 
various counties of the State but I am of the opinion that very few reports have been 
filed as required by this section. 

Indiana has an equally comprehensive statute, but the Attorney General 
writes, “I know of no specific instance in which any proceeding was instituted 
as a result of information sent by a court.”** 

In these two states, as well as others,“ reports to be submitted to a local 
court have failed to provide the Attorney General with the necessary informa- 


Letters cited note 31 supra, and letters from Wis. Ass’t Att’y Gen. (March 31,1953), and from 
Nev. Att’y Gen. (April 23, 1953). Massachusetts is exceptional, for there, the Attorney Gen- 
eral passes upon all accounts which are filed by trustees before they are approved by the 
court. Letter from Mass. Ass’t Att’y Gen. (May 8, 1953). 


* Ind. Stat. Ann. § 7-714 (Burns, 1933); Mass. Gen. Laws Ann. c. 68 § 15 (Michie Supp., 
1946) (Report to Dep’t Pub. Welfare); Nev. Comp. Laws § 7718.21 (Hillyer Supp., 1945); 
N.C. Gen. Stat. § 36-19 (Michie, 1950); Ore. Comp. Laws Ann. § 73-101 (1940); Wis. Stat. 
§ 317.06 (1945). 


% N.C. Gen. Stat. § 36-19 (Michie, 1950). 

* Tbid., at § 36-20. * Ibid., at § 36-23.3. 
% Letter from N.C. Att’y Gen. (March 26, 1953). 

® Letter from Ind. Att’y Gen. (March 31, 1953). 


“ No actions were initiated as a result of court reports in Nevada, two in Wisconsin (1952), 
“few, if any” in Massachusetts, and none in Ohio or Texas. Letters cited note 33 supra. 
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tion. In Rome and England, enforcement was effectuated by providing the en- 
forcing agency with direct information about the activities of trustees. While 
the former system relied on the local bishop’s immediate contact with trustees, 
the English established a specialized central authority which needed to receive 
reports from trustees if it was to discover mismanagement. If the American 
Attorney General is to retain this duty of enforcing charitable trusts, he also 
should receive direct reports from trustees. Perhaps one reason why the Attor- 
ney General has not received information through the courts is that these bodies 
lack specialized personnel to analyze the reports and investigate questionable 
matters. Skilled personnel in the office of the Attorney General should be given 
these duties. Direct reports have already proved their worth in the two states 
where comprehensive supervision has been established. Rhode Island with less 
than 500 trusts registered has already closed 35 court cases and had 12 matters 
pending at the time of its first report;“ prior to registration there had been no 
actions initiated by the Attorney General.“ Furthermore, supervision is a con- 
stant task, for New Hampshire reported 61 cases adjudicated during the last 
biennium with nine cases pending.** Although it is impossible to determine how 
many trusts or breaches of trust actually exist in the “common law” and “par- 
tial reform” states,“ the abundant litigation in the “supervision”’ states indi- 
cates that there may be many latent lawsuits wherever trusts are unsupervised. 


III 


Before 1900, the total value of charitable contributions might not have been 
large enough to warrant the establishment of specialized enforcement machinery 
by individual states. But since then, the national wealth has greatly increased, 
and the charitable instinct has caused wealthy men to become philanthropists.“ 
This instinct has been further stimulated by the imposition of a semi-confis- 
catory tax structure. Although there are no accurate statistics concerning the 
present total value of charitable trusts,“ a few figures will indicate that the 
states can no longer regard charitable trusts as a de minimus matter. The com- 
bined value of Rhode Island and New Hampshire trusts is over $136,000,000.*” 


“ Report of the Administrator of Charitable Trusts (Jan., 1951-Dec., 1952). 

® Report of Special Committee, op. cit. supra note 30. 

“8 N.H. Attorney General’s Report (1950-52). 

“ The Attorneys General do not even have information about the number of trusts in their 
state. Letters cited note 33 supra. 

*® Men like Andrew Carnegie believed that the millionaire should be ‘‘a trustee for the 
poor. ... The man who dies... rich dies disgraced.’ Carnegie, The Gospel of Wealth 18 
(1906). Carnegie donated 200 million dollars and the Rockefellers 700 million dollars to charity 
even before the period of high taxes. 

** According to a 1932 survey discussed by Blackwell in ‘“The Charitable Corporation and 
the Charitable Trust,”” 24 Wash U.L.Q. 1 (1938), over nine billion dollars in property and 
endowment were being handled by philanthropy’s trustees, but many billions have been given 
since then. 

*? Letter from N.H. Dir. of Char. Trusts (March 25, 1953); Report of the Administrator 
of Charitable Trusts (Jan., 1951-—Dec., 1952) (R.L.). 
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In Massachusetts, a survey in 1935 revealed more than 50,000 bequests to 
charity totaling $48,000,000 in one county alone.** On the other hand “founda- 
tions,’’** a type of charity usually in the corporate form,® have a total national 
value of about two billion dollars." 

It seems strange that the states should have neglected their responsibility for 
supervising the private management of these quasi-public funds, especially 
when the state and federal governments have so generously subsidized charities 
by exempting them from taxation. How much of this “public property’’ has 
been wasted or diverted as a result of this negligence is a speculative matter, 
but modern uses of the charitable trust device give some indication of the 
shocking consequences of “lenient” state enforcement. 

Before 1950, the high tax rates, the exception of charitable gifts from taxa- 
tion, and the “lenient” policy of state supervision over charities combined to 
make the charitable trust a popular tax-saving device. Numerous articles ap- 
peared explaining in detail the advantages of various tax saving schemes such 
as “‘giving’’ to one’s own charitable foundation, while at the same time retaining 
control of the gift.“ The Revenue Act of 1950 specifically attacked these 
schemes by providing for revocation of the tax exemption when charities en- 
gaged in such activities. Since a revised system of charitable trust enforcement 
must operate under continued federal tax regulation, the revision should con- 
sider its relationship to the Revenue Act of 1950. 

Before the 1950 Act was passed, the charitable trust was used to avoid estate 


taxes, to reduce yearly income taxes, and to retain and increase capital. In order 
to keep property in control of the family and avoid the necessity of selling much 
of the estate to pay taxes, property was donated to a charitable foundation con- 
trolled by the testator’s family. In this way “white elephants” which were diffi- 
cult to sell, works of art, country estates, patents, and closely held stocks and 


** Report and Recommendations for Legislation of Former Attorney General Bushnell, 30 
Mass. L.Q. 22, 24 (May, 1945). The Attorney General of Massachusetts estimates that the 
present value of charitable trusts in the whole state is now about 100 million dollars. Letter 
from Mass. Att’y Gen. (May 8, 1953). 

*° A “foundation”? has been described as a non-profit, non-governmental organization 
having a principal fund of its own, established for charitable, educational, or similar purposes. 


Eaton, Charitable Foundations, Tax Avoidance, and Business Expediency, 35 Va. L. Rev. 
809, 987, at 814 (1949). 


‘© The Modern Philanthropic Foundation: A Critique and a Proposal, 59 Yale L.J. 477, 
481 (1950); Clark, How To Get the Most Out of the Deduction for Charitable Contributions 
by Individuals and Business, 6 N.Y.U. Inst. Fed. Tax 1015 (1948). 

5! Estimated by Sloan Foundation, N.Y. Times, p. 21, col. 1 (Aug. 17, 1949). 

52 How to Have Your Own Foundation, 36 Fortune, No. 2, p. 108 (Aug. 1947); Eaton, 
Charitable Foundations, Tax Avoidance and Business Expediency, 35 Va. L. Rev. 809, 987 
(1949); Lasser, How Tax Laws Make Giving to Charity Easy (1948); Clark, How to Get the 
Most Out of the Deduction for Charitable Contributions by Individuals and Business, 6 
N.Y.U. Inst. Fed. Tax 1015 (1948); Harriss, Taxes and Philanthropy, 70 Trusts and Estates 117 
(1940), 


53 Pub. L. No. 814, 8ist Cong., 2d Sess., approved Sept. 23, 1950. 
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investments could be carved out of the estate as exempt charitable gifts and yet 
remain in the hands of trustees friendly to the family.‘ This practice had the 
additional advantage of leaving the estate more liquid than it would have been 
if such property had to be evaluated and sold for taxes. An extra tax saving 
would result if appreciated property could be given for it could be exempted 
from the estate tax at its present value and yet the interim capital gain was not 
taxable. 

Controlled charities had additional advantages in that the income from the 
donated property might be largely eaten up by “expenses” which served no 
charitable purpose. Management fees, compensation for services rendered to the 
charity and the like could easily be paid to relatives, servants, and friends.” In 
addition, dealings with certain persons or companies may be conducted on very 
liberal terms, as long as all such expenses and dealings were “reasonable.” In 
fact, even the beneficiaries selected by such a charity could be friends of the 
donor or trustee, for it was not hard to select a class of beneficiaries so “general” 
that the trustees or directors could follow the words of the trust and still have 
considerable discretion as to whom to benefit.*’ Charities were also used to re- 
duce yearly income taxes during the donor’s lifetime. Corporations and indi- 
viduals could establish a foundation, make year end donations of controllable 
property, and reduce their net taxable income by 5% and 15% respectively. 
Furthermore, the income from the donated property would be tax free and 
available for “expenses.” 

High tax rates had depleted many of the traditional supplies of accumulated 
capital, so some men who wished to expand their company’s activities looked 
to charitable trusts for the necessary venture capital.** By trading on the chari- 
ty’s tax exemption and allowing its income to accumulate, capital was rapidly 
created. One scheme was to set up a charity and have the trustees borrow 
money, buy a factory from the company, lease back the factory, and pay off the 
loan out of the proceeds from the tax-exempt rentals.*® Another method would 
be to donate stock to the charity and then increase the assets of the charity by 
high tax-exempt dividends until enough money was accumulated so that the 
charity could either buy the stock of a competitor and sell it cheaply to the 
company at any convenient time, or make unsecured or poorly secured loans of 
capital to the company.*° Of course, the company could always sell its assets to 
the charity at a loss and take a tax deduction; the charity could then sell those 
assets at a tax-exempt profit and use the proceeds to buy and lease back more 
company property." The trustees of such charities were usually exempted from 

54 See discussion by Eaton, op. cit. supra note 49, at 836-38, 990-93. 

& Ibid., at 833, 990. 

% Thid., at 993. % Tbid., at 1013 et seq. 

* Thid., at 994-95.  Thid., at 1011-1013. 

% Tbid., at}1005, 1022. ® Tid., at 1021. 





1953] COMMENTS 127 


liability for negligence in those transactions by a specific clause in the trust.® 
Most of these devices were explored by Royal Little in his fabulous manipula- 
tions of Textron, Inc.,** and were also used in varying degrees by others includ- 
ing educational institutions and insurance companies.“ 

These tax saving devices were widely criticized as “loopholes” in the tax 
law.™ However, except for the problem of charities trading on their tax exemp- 
tion by borrowing money for lease-back transactions, most of the difficulties 
arose because of the “loophole” in the charity law. If trustees had been ade- 
quately supervised, unreasonable accumulations and expenses would have been 
largely prevented, and the use of the corpus and income by the donor instead of 
the beneficiaries would have been minimized. Since the state did not provide 
such supervision, however, Congress had no choice but to “rush right in where 
experts feared to tread” and enact a law which would preserve the policy of en- 
couraging private philanthropy and yet halt the use of charities as tax saving 
devices. The complicated Revenue Act of 1950 attempted to solve this problem 
by providing for revocation of the tax exemption whenever charities engaged in 
the activities which had been subject to abuse. While the details of this Act have 
been fully criticized and explained elsewhere,“ the main question to be consid- 
ered here is the effect of the Act upon charities and charitable trust enforcement. 

One immediate effect of the Act upon charities is that its tax exemption is 
denied when the trustee, for example “engages in any other transaction which 
results in a substantial diversion of its income or corpus to; the creator of such an 
organization (if a trust); a person who has made a substantial contribu- 
tion. . . .”*7 In effect, a new standard for “reasonable management” has been 
established for trustees, and the tax collector, not the Attorney General, has 
been given the task of interpreting and “enforcing” that standard. But the 
“enforcement” weapon prescribed by the Revenue Act not only fails to enforce 
the charitable intent by punishing trustees for imprudent management, it 
actually deprives the charity itself of an amount of money equal to the tax 
exemption because of a trustee’s wrongful mismanagement! The 1950 Act may 
even have discouraged charitable contributions, for there is always the possi- 
bility that the wrongful act of a trustee may cause the charity to lose its exemp- 
tion; in that event, contributions by persons unaware of that fact would be 

* Yale L.J., op. cit. supra note 50 at 496. 

*3 Thid., at 492-97; see also discussion of Textron activities by Eaton, op. cit. supra note 49, 
at 1022-1034. 

* Eaton, op. cit. supra note 49, at 1000-1002. 

 Tbid., at 1034. Eaton speaks of the study of tax exempt organizations “‘with an eye to 
closing some of the loopholes, especially those in 101(6).”’ 

* Eaton, Charitable Foundations and Related Matters Under the 1950 Revenue Act, 
37 Va. L. Rev. 1, 253 (1951); Colleges, Charities, and the Revenue Act of 1950, 60 Yale L.J. 
851 (1951); Hilinski, Some Comments on the Revenue Act of 1950, 99 U. of Pa. L. Rev. 455, 
610 (1951); Morgan, Present Status of ‘‘Exempt’’ Corporations, 31 Taxes 296 (1953). 

*? Pub. L. No. 814, op. cit. supra note 53, at § 321(a), adding Int. Rev. Code § 162(g)(2)(A), 
(B); and § 331, adding Int. Rev. Code § 3813(a), (b) (6). 
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taxable retroactively.“ In short, the 1950 Act punishes charities instead of 
punishing abuses of trust; it neither encourages private philanthropy nor super- 
vises trustees. 

If a state enacted a Model Supervision of Charitable Trust Act, the Attorney 
General would be able to protect charities from the special interests of donors, 
trustees and the tax collector. He could insist on prudent management by 
trustees and prevent them from engaging in activities which would jeopardize 
the charity’s tax exemption. Even though the Revenue Act remained in force to 
guard against abuses of the federal tax structure, the Attorney General could 
virtually eliminate the necessity for its use by insuring that the charitable intent 
is observed in al/ charitable trusts.® Supervision, therefore, would close most of 
the loopholes that the tax law was so clumsily trying to correct. Most important 
of all, it would carry out the policy of encouraging private philanthropy im a 
straightforward and beneficial manner. 


IV 


The urgent need for reform to prevent neglect and abuse of charitable funds 
is clear. Such reform, if enacted, would benefit business, government, and the 
charities. Supervision would not prevent charities from supplying capital to 
business by legitimate investments. However, the use of the charitable device 
to secure unfair business advantages to the donor, either by his control of the 
charity or by his trading on its tax exemption, would be discouraged under 
supervision just as it is under the tax law. Government would benefit directly 
from private contributions to state owned institutions.”° Indirectly, the expense 
of promoting and maintaining the general welfare would be reduced. By com- 
pelling efficient management by trustees, the government would protect the 
community interest in the benefits from these quasi-public funds and would in- 
sure that its own tax exemption “contribution” be used to the utmost advan- 
tage. Charity itself, receives the greatest benefits from supervision. The results 
in New Hampshire are exemplary: 

Trust funds which lay dormant for one reason or another came to life again for the 
benefit of charities. ... Probate accounts by trustees became more numerous and 
complete. Some trustees had not reported for periods ranging from five to twenty 
years. .. . Nondistributed funds were turned over to the intended charities, invest- 
ments became more prudent, with the corpus not speculatively sacrificed to income 
and vice versa. Stability of investment consistent with reasonable income was the 
standard laid down for trustees. The charges made for trustees’ fees were controlled 

* Pub. L. No. 814, op. cit. supra note 53, at § 321(a), adding Int. Rev. Code § 162(g)(2)(E), 
(F); and § 331, adding Int. Rev. Code § 3813(e), (f). 

** Even if the charity had already lost its exemption, the Attorney General, by timely action 
could make sure that it was immediately reinstated under Pub. L. No. 814, op. cit. supra 
note 53, at §321(a), adding Int. Rev. Code § 162(g)(2)(D); and § 331, adding Int. Rev. 
Code § 3813(d). 

In New Hampshire, a $38,000 gift to the state hospital was assured because of alert 
supervision in that state. N.H. Attorney General’s Report (1946-48). 





1953) COMMENTS 129 


so that trust funds might not be exploited for personal gain and to the detriment of 
the charities involved. In one case, the trustees were taking an unreasonable per cent 
of the annual income for fees in disregard of a specific provision in the will allowing 
much less for their services. The bad practice of accumulating a large portion of the 
income each year was stopped. In one case income was accumulated in the sum of 
$100,000 over a period of eighteen years. . . . Petitions for cy pres application of funds 
left for objects no longer practicable were also more frequent. In one case a fund of 
nearly a million dollars, with only two years to go before a testamentary limitation of 
twenty years would have become effective, with resulting reversion to the estate, was 
awakened and immediate steps were taken to prevent forfeiture and to insure its applica- 
tion for the benefit of the inhabitants of New Hampshire in the field of education.” 


The biennial reports of the New Hampshire supervision department are replete 
with other examples of the stimulation of charities.” In the long run, supervision 
undoubtedly would encourage more gifts to charity, for donors would be assured 
that the money they give would reach the intended beneficiaries.”* 

Some of the major objections to comprehensive supervision were expressed 
when Massachusetts considered its adoption in 1945.4 The Judicial Council was 
requested to investigate its desirability” and in arguing against supervision said 
that the proposed Division of Public Charities would be a “new ‘bureau’ of 
enormous size and scope of authorized activities, capable of practical expansion 
of assumed power with all the possible, conceivable, and proverbial insolence of 
office which the imagination of some future officials in the department might 
suggest.’”’””® When government acts to promote the general welfare, bureaucratic 
size and insolence are possible. It is the possibility of such defects arising from 
the machinery of particular legislation which must be weighed against the re- 
sults it is expected to achieve. The size of the “bureaucracy” in New Hampshire 
is a part-time director and a registrar;”’ in Rhode Island, only three persons are 
employed in its Division.” New Hampshire reports that its policy of friendly 
supervision is well received by all, including donors, trustees, and beneficiaries.” 

Secondly, it was argued that supervision would increase state expenses.*° 
There will, of course, be some expense involved in supervision. New Hampshire 
supervises a trust corpus of 75 million dollars at a cost of $8,610 per year.® It 


™ N.H. Attorney General’s Report (1944-46). 


™ E.g., a school plan was adopted so that $750,000 in trust funds could be put to work 
after they had accumulated for 25 years. N.H. Attorney General’s Report (1946-48). Under 
the present tax law, the fund might have been taxed instead of simulated! 


™3'N.H. Attorney General’s Report (1946-48). 


™ Report and Recommendations for Legislation of Former Attorney General Bushnell, 
30 Mass. L.Q. 22 (May, 1945). 


7 Judicial Council, Discussion of Recommendations, 30 Mass. L.Q. 42, 45 (Dec., 1945). 
% Tbid., at 46. ™ Letter from N.H. Dir. of Char. Trusts (March 25, 1953). 
7 Letter from R.I. Admin. of Char. Trusts (March 24, 1953). 

7° N.H. Attorney General’s Report (1950-52).  * Mass. L.Q., op. cit. supra note 75, at 47. 


*! Letter cited note 77 supra. In Rhode Island, it costs $14,000 to supervise a trust corpus of 
61 million dollars. Letter cited note 78 supra. 
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is also costly for a state to allow public funds to be wasted or unused. “In 1946 
and 1947, steps were taken to obtain the required trustee’s reports in the Elisha 
Munsell Trust and as a result the prompt payment of $38,000 to the State Hos- 
pital was assured.” This one private gift paid the expense of over four years of 
supervision. Larger states might prefer a plan proposed for Texas whereby the 
cost is partially defrayed by percentage registration and filing fees from the 
trusts themselves.** The savings from supervision are cumulative™ and con- 
tinuous. After almost ten years of supervision, New Hampshire reports, “Dor- 
mant funds still come up for attention.”™ 

It was also said that, sooner or later, any issue requiring the representation of 
the Attorney General will come to his attention either by a complaint of inter- 
ested parties, a petition for instructions, an application of cy pres, or some other 
means.** It has already been shown that in most states, complaints do not 
reach the Attorney General.*’ In many instances, the delay may cause a com- 
plete loss of property because of a reverter or through negligence. 

Next it was urged that because some trusts need attention there is no reason 
why the others “should be subjected to this interminable, and very probably in 
the future, intolerable interference and burden of reports and inquisitions.’”™* 
Supervision would involve some additional expense to each charity. However, 
since adequate records are indispensible to a well managed charity, the required 
annual reports ordinarily would involve a mere transfer of information to a form 
supplied by the Attorney General. Moreover, states already requiring reports 
to a court could standardize the two forms, so that duplicate reports could be 
filed with almost no additional cost. Since the proposal Act would give the At- 
torney General no right to interfere with lawful management, “inquisitions” 
would be in order only should the reports indicate the need. 

Finally, the Council pointed out that the English comprehensive supervison 
statute includes powers of changing the management of the trust in ways which 
would be unconstitutional in Massachusetts. “The fact of these arrangements 
in England do not persuade us that a similar centralized establishment should 
be adopted here where conditions differ as well as history.”** 

It is true that the English application of cy pres and other equity powers is 
much broader than the more limited use they receive in America. However, a 
Model Supervision of Charitable Trusts Act would not change the existing 
substantive law of charities in any given state. The courts would still decide 
whether to punish the trustee, change the management or dismiss the suit. 

® N.H. Attorney General’s Report (1946-48). 

8 Texas H.B. No. 538, §§ 10, 15 (1953). 

* Property that is quickly recovered from loss through mismanagement will increase total 
income over a period of years. 

% N.H. Attorney General’s Report (1950-52). 

* Mass. L.Q., op. cit. supra note 75, at 51. 

8? See material cited note 31. 

%* Mass. L.Q., op. cit. supra note 75, at 46. * Tbid., at 52. 
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Even the Attorney General’s duty of investigating and suing to correct 
breaches of trust would remain essentially unchanged. The main purpose of the 
Act would be to provide adequate machinery for the execution of those duties. 
The success of the English system of centralized reporting*® would seem to be 
a reason for adopting, not rejecting similar reforms in this country. 

It can be seen that these several objections constitute no great obstacle to 
the establishment of supervision. It might also be argued, however, that the 
existing criminal] laws relating to embezzlement or tax evasion are adequate to 
punish breaches of trust. But the report of New Hampshire that “loose and 
distracted administration was found in about 25% of the cases,” suggests that 
the presently existing law is not an adequate safeguard against mismanagement. 


Vv 


In drafting a Uniform Supervision of Charitable Trusts Act, the followng 
problems must be considered: 1) Is there a need for uniformity? 2) Should all 
charitable trustees be subject to supervision? 3) What specific provisions are 
necessary to enable the Attorney General to carry out his “fact-finding” and 
“‘suit-bringing”’ duties? 

Uniform state legislation has been valuable in the fields of banking and com- 
merce. In these areas a person frequently may be subject to the laws of several 
different states in the same type of transaction, thus making detailed uniformity 
desirable. However, the problem of supervision of charities is more like the regu- 
lation of corporations in which the laws of only one state are applicable. Uni- 
form corporation registration is desirable because of the possibility that the 
corporation will shift its registration to the state with the most lenient rules. 
However, if a charity is required to register in the state where most of its prop- 
erty is located, the possibility of shifting to states with less supervision is almost 
eliminated. In fact, even as to charities which could change the situs of their 
property, the value of uniformity could be achieved only if there were substan- 
tially identical supervision in all the states, a nearly impossible goal. Further- 
more, the provisions of a Uniform Act would have to be “watered down” so that 
they would be acceptable to every state, regardless of its size, constitution, 
number of trusts, or internal administrative framework. The very fact that a 
“permissive” Act has been drafted which provides that the Attorney General 
“may” require trustees to file reports and that trustees shall file copies of the 
creating instrument “‘if”’ requested to do so” shows the extent to which a Uni- 
form Act might become a mere gesture if its main object was to establish iden- 
tical practices in all 48 states. Those states which wanted to establish really 
effective enforcement might even be held back by a “watered down” Uniform 
Act. What is needed is not uniformity, but effective supervision regardless of the 
form of the machinery, in all states. 


% 215 L.T. 32 (Jan. 16. 1953). " N.H. Attorney General’s Report (1942-44). 
% § 2 of the “‘permissive’’ Act. See note 4, supra. 
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On the other hand, the draftsmen of a ‘“Model Act” could ignore the peculi- 
arities of individual states and construct a statute which would be a “model” 
of the best method for supervising charities. Then, if the legislature of a given 
state felt compelled to eliminate certain parts of the Act, the omissions or ex- 
ceptions would plainly indicate the extent to which that state was depriving 
itself of effective, comprehensive and money saving enforcement. Actually, some 
flexibility is desirable to allow new provisions to be incorporated after super- 
vision has been established. This allows for experimentation with new methods 
and permits the elimination of sections which are of doubtful value for a given 
state. 

The scope of the “Model Act” must include all forms and types of charitable 
trusts, and the criterion for requiring trustees to register should be the Common 
Law test of whether the intent of the donor was “charitable.” The tentative 
draft of the “mandatory” Uniform Supervision of Charitable Trusts Act excepts 
religious or educational corporations holding funds or property in trust exclu- 
sively for their own charter or corporate purposes** from the duty of reporting. 
Thus, when a corporation is formed for the purpose of providing scholarships 
for needy students or when the charter purpose is to erect and maintain a 
church, the persons who administer the funds are excused from supervision, but 
if the same purpose is manifested in a will or indenture creating a trust, the 
trustees must report to the Attorney General. This purely formal distinction 
does not seem to serve any useful purpose, and the exception should be dropped, 
for a donor’s decision as to whether he should use one legal form or another 
should not be determined by his desire to have, or not to have supervision. If 
the arguments concerning recovery of dormant funds, enforcement of a fiduciary 
obligation, and protection of the government’s tax-exemption subsidy to chari- 
ties have any validity, they are as applicable to one legal form as to another. 
For this reason, inter vivos and testamentary trusts, charitable corporations, 
and all forms of charitable future interests should be supervised. Although 
the tentative draft of the Uniform Act seems to include the first three forms in 
its definition of ‘‘charitable trust,”™ it is not clear whether vested future inter- 
ests in favor of charities are meant to be included. The “charitable trust’”’ must 
“subject the person by whom the property is held to equitable duties to deal 
with the property for a charitable purpose.” If a trustee were given property and 
required to pay the annual income to a widow and after her death to charity, he 
would be dealing with the property for private purposes until the widow’s death. 
If he were not required to account, it would be very possible for the widow to 
prevail upon the trustee for part of the corpus, until it has disappeared, before 
the charity has enjoyed it. The words “to be enjoyed either now or at some time 

*8 Uniform Supervision of Charitable Trusts Act § 1, Handbook of the National Conference 
of Commissioners on Uniform State Laws 515-18 (1952). 


* “Charitable trust’’ means a fiduciary relationship with respect to property arising as a 
result of a manifestation of an intention to create it, and subjecting the person by whom the 
property is held to equitable duties to deal with the property for a charitable purpose. Ibid. 
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in the future” could be added at the end of the definition of ‘charitable trust” 
to preclude a narrow interpretation of “to deal.” 

At this point, the Model Act provides for the supervision of all charities, re- 
gardless of their legal form. However, some people will undoubtedly insist that 
this or that type of school, church, or Ford Foundation should be specially ex- 
empted from making reports. The churches might claim constitutional immuni- 
ty, and the schools that they are already supervised by the state. The difficult 
task of defining which charities have an adequate excuse for not making reports 
to the Attorney General should be left to the individual states. Generally, 
though, the fact that the Attorney General has always been a proper party to 
enforce religious and educational trusts,* and the fact that the taxpayers are 
granting these large charities a substantial exemption-subsidy on the assump- 
tion that they are pro bono publice seem to indicate that there is no reason why 
the community should not at least be entitled to a report of the bono publico. 
Only when some other supervision equals the standards of the general charitable 
supervision should organizations be exempted from the coverage of the Act. 

The implementation of the Act is the one remaining problem to be discussed. 
The tentative draft of the “mandatory” Uniform Act already includes some of 
the basic provisions that should appear in a ““Model Act.” Section Two provides 
that every trustee shall file a copy of the instrument creating the trust with the 
Attorney General, and Section Three requires the trustee to render an annual 
report to that officer. These are the all-important fact-finding sections. Other 
provisions give the Attorney General power to make rules and regulations,” to 
establish and maintain a record of reports,” and to allow inspection of the rec- 
ords at reasonable times and for legitimate purposes.** 

Besides these basic sections, there are others that should be added in order 
to keep the Attorney General informed about litigation which occurs “between 
reports.” 

A section that is being presented for the first time in the Texas and Ohio bills 
is the provision that the Attorney General must be a necessary party to and 
must be notified of all judicial proceedings affecting a charitable trust within 
the state. ‘A judgment rendered in such proceedings without service of citation 
upon the Attorney General shall be void, unenforceable, and subject to col- 
lateral attack.”®* This is an excellent way of insuring that the Attorney General 
is informed about litigation which could harm a trust before he can take steps 
to protect the charitable interest.’ 

* F.g., State ex rel. Att’y Gen. v. Van Buren School District, 191 Ark. 1096, 89 SW. 2d 
605 (1936), and cases cited in 62 A.L.R. 881, 883 n. 8. 

* Handbook, op. cit. supra note 93, at § 4. 

*7 Tbid., at § 7. 8 Thid., at § 8. 

* Tex. H.B. No. 538, § 4 (1953); § 109.25 of the proposed Ohio Act. 


1° The Attorney General of Ohio in a speech recommending supervision, said, ‘“The whole 
purpose of the trust may be changed by application of the cy pres doctrine, and there is no 
provision for the representative of the public to be heard. A short time ago an attorney ap- 
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The requirement that the Attorney General be informed and made a party 
does not, however, preclude the possibility of his granting leave to interested 
parties to conduct the suit by using their own counsel. As a matter of fact, where 
state funds are limited and where the number of beneficiaries is rather small, it 
might save money to allow such a practice. The Attorney General could even 
notify interested parties of a breach of trust and suggest that they bring the 
suit with his approval, but with the proviso that he must accept the judgment 
before it is valid against the charity so that he reserves the right of appeal. He 
should, of course, retain his duty to bring suit if the interested parties refuse or 
later withdraw. 

The Texas and Ohio bills contain a provision for notifying the Attorney Gen- 
eral when any will that contains clauses creating a charitable trust is brought 
to the probate court; no compromise, settlement, agreement or judgment which 
modifies or terminates the charitable trust is valid unless the Attorney General 
is a party thereto, nor may the trust be modified or terminated by decree of 
the probate court unless the Attorney General is given an opportunity to be 
heard.’" The Model Act should certainly include such a provision, since it is the 
only effective way of preventing a settlement detrimental to the charitable pur- 
pose and assuring that the court is reminded—in this case by arguments pre- 
sented by the Attorney General— that cy pres may very well be applied in order 
to save the gift for charity. 

Besides the provisions for gathering information, the Model Act should in- 
clude a section which states “regardless of any language in the agreement, deed, 
or other instrument creating a charitable trust, no trustee or trustees shall be 
exonerated from liability for failure to exercise reasonable care, diligence and 
prudence.’”® A section of this sort is needed to prevent men like Royal Little 
from including exoneration clauses in the creating instrument. Little used such 
clauses to protect his “controlled”’ trustees from liability for making huge in- 
vestments in his companies and performing all the other ingenious feats that he 
planned. This kind of exoneration is certainly to be discouraged, for if a trustee 
is penalized for such actions, the Attorney General has one more device by 
which he can “encourage” trustees to do their job and do it well. 


proached our office seeking our reaction to a substantial change in the purpose of a large trust. 
Upon learning that we would take an active interest in the matter, he left and we heard no 
more until we read in the papers that the matter had proceeded to a hearing and the change 
accomplished. Shortly thereafter, upon discovering that some real estate was involved we were 
peremptorily presented with an entry and asked to approve.” That situation could never occur 
with the “‘necessary party” provision, or if it did, the judgment would be void. Address by 
C. William O'Neill, Att’y Gen., to Montgomery Co. Bar Ass’n. 
1 § 109.29 of the proposed Ohio Act, and Texas H.B. No. 538, § 6 (1953). 


1 Tex. H.B. No. 538, § 17 (1953). A similar provision is used in R.I. Pub. Laws (1950) 
c. 2617, § 13. 
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ADVERSE CLAIM DOCTRINE: ITS RELATION 
TO STOP PAYMENT PROTECTION 


Stopping payment on his check is the most common source of comfort to a 
depositor who finds or fears that he has been cheated in a business deal.! How- 
ever, should he lose in the “race of diligence” through failure to get a proper 
stop order to the drawee bank before it has paid or certified the check, he may 
find little help in the stop payment remedy.? 

This comment will discuss the circumstances under which additional protec- 
tion may be available to the drawer when the drawee bank retains possession of 
funds, after payment or after certification, which might be available to secure 
his claim. 

I 


The basic common law rules as to stop payment by the drawer of an ordinary 
check are: (1) that the right is absolute—the drawer may protect his status quo 
ante by revoking his order to his bank for any reason he chooses;* (2) that the 
stop order destroys any authority in the bank to make payment on the check 
when it is presented; thus, that if the bank mistakenly pays over a stop order it 
may not charge the drawer’s account,‘ defenses of due care or good faith not 
being relevant; (3) that the stop order is a permanent revocation of authority as 
to the check in question ;* and (4) that to have effect the stop order must be re- 
ceived before the bank has paid or certified the check.* 

The stop payment right is considered to be created by an implied term in the 
contract of deposit.” Payment or certification is said to terminate the protection 
it affords because each individual transaction under the deposit contract is ir- 
revocably performed when the bank, acting under the authority of a drawer’s 


1A recent comment in this Review discussed the traditional rules of stop payment and 
current attempts to change them, concluding that stop payment is a sufficiently important 
service to bank depositors that the banks’ absolute common law duty to honor stop orders 
should not be watered down by statutory authorization of exculpatory clauses. Stop Payment: 
An Ailing Service to the Business Community, 20 Univ. Chi. L. Rev. 667 (1953). 


2 Tbid., at 670-71 n. 14. 3 See note 9 infra. 


* See, e.g., Florence Mining Co. v. Brown, 124 U.S. 385, 391 (1888). Cases stating the rule 
representing twenty-four states are collected in 5A Michie, Banks and Banking § 193 n. 45 
(rev. ed., 1950). 


* Hiroshima v. Bank of Italy, 78 Cal. App. 362, 248 Pac. 947 (1926). See also Universal 
Supply Co. v. Hildreth, 287 Mass. 538, 192 N.E. 23 (1934); Thompson v. Killheffer, 99 
N.J.L. 439, 125 Atl. 11 (Ct. of E. and A., 1924), rev’g 98 N.J.L. 359, 119 Atl. 770 (S. Ct., 
1923); Young v. Hembree, 181 Okla. 202, 73 Pac. 2d 393 (1937); Bluefield Nat. Bank v. Pickle- 
simer, 102 W. Va. 128, 135 S.E. 257 (1926). 

* See note 4 supra. 


7 For detailed analysis of this logic, see Moore et al., Legal and Institutional Methods Ap- 
plied to Orders to Stop Payment of Checks—I. Legal Method, 42 Yale L.J. 817 (1933). 
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order of which it has no notice of revocation, makes payment or assumes the 
new liabilities of a contract of certification.* 

However, the basic policy reasons underlying the stop payment right do not 
cease to have force on either of these two occurrences. It has been suggested that 
the policy supporting the stop payment duty is that, once the check is given, the 
drawee bank is the only agency whose diligence can prevent possible loss to the 
drawer, and reduce the probability of incurring the social costs of resort to litiga- 
tion.* But a bank may be able to forestall such injuries and costs as long as it 
retains physical control of the funds, which it may be said to do after certifica- 
tion and after payment in those cases where the payee deposits the proceeds or 
uses them to purchase an obligation of the bank as yet undischarged. In these 
circumstances funds could be held back sufficient to secure the drawer from pos- 
sible loss pending some steps toward settlement of his claim, although perhaps 
not without risk of liability. But how far have the courts gone in requiring or 
permitting such protection to be extended? 


II 


The “adverse claim’’ cases in some respects take up where the stop payment 
cases leave off. These cases are based upon the common law rule that a bank 
having “reasonable notice of a bona fide claim that money deposited with it is 
the property of another than the depositor’’”” is under some duty to the claimant 


not to permit withdrawals which deplete the deposit to below the amount to 
which claim is made." 


This principle of duty to a proper adverse claimant is extended to a great 
variety of situations. An important group are those cases where funds (includ- 
ing, of course, a check) are wrongfully deposited—where the money has been 
misappropriated or obtained in an illegal or voidable transaction,” or where the 


® See cases cited in Brannan, Negotiable Instruments Law § 189, at 1316-19 (7th ed., 
Beutel, 1948). 


* 20 Univ. Chi. L. Rev., op. cit. supra note 1, at 668. 
1 Miller v. Bank of Washington, 178 N.C. 152, 96 S.E. 977 (1918). 


1 The general rule is discussed and cases cited in 2 Paton, Dig. Leg. Ops. 1, 656-59 (1942); 
5A Michie, Banks and Banking § 82 (1950); 5 Zollman, Banks and Banking § 3198 (1936); 
1 Morse, Banks and Banking §§ 342-46 (6th ed., 1928); Tiffany, Banks and Banking 49-50 
(1912); 1 Bolles, Modern Law of Banking 481 (1907); Hart, The Law of Banking 231-32 (2d 
ed., 1906); Zane, Banks and Banking § 134 (1900). See also Conflicting Rights, Duties and 
Liabilities of Interested Parties Upon Assertion of Adverse Claims to Bank Deposits, 51 
Yale L.J. 986 (1942). 

The rule has been modified by statute in twenty-two states, largely as a result of activities of 
the American Bankers’ Association in promoting a uniform Adverse Claim to Bank Deposit 
Statute. Under the American Bankers’ Association statute notice of an adverse claim creates 
no duty in the bank until and unless the claimant obtains a court order restraining payment 
of the deposit, or furnishes an indemnity bond. Although the statutes as enacted vary in 
form, the central objectives are the same as that of the Association’s recommendation. For 
citation to the state acts, see 2 Paton, Dig. Leg. Ops. 1, 657 (1942), and Supplement, ‘‘De- 
posits” § 6 (1950). 

® Tt is this group which includes the cases most like those in which stop payment orders 
are typically given; these will be discussed below. In addition, it includes embezzlement, 
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deposit itself is a misappropriation.’* Another type of case involves money de- 
posited lawfully by a fiduciary where the adverse claimant asserts himself to be 
the beneficial owner and that the fiduciary relationship has been revoked or 
limited, perhaps by action of law," or that the deposit is not properly subject 
to garnishment or attachment,'* general assignment," or distribution after 
death'* as property of the nominal depositor. 

The common element in so varied an array of fact situations is that in each 
the claimant alleges that the depositor is without proper “title” to the funds, or 
that his title is subject to a superior equitable interest.’* It seems to be the es- 
sence of a proper adverse claim that it is a claim to the specific sum on deposit, 
and that the monies to which original ownership is asserted, therefore, be trace- 
able to the deposit.2° Thus, no adverse claim will be allowed for purposes of se- 


stolen money, and forged check cases: Emigrant Industrial Savings Bank v. Foye, 117 N.Y. 
Misc. 706, 192 N.Y. Supp. 898 (S. Ct., 1922) (stolen goods sold and money deposited to ac- 
count opened by thief under an “‘alias’’; adverse claimant succeeds in tracing); First State 
Bank & Trust Co. v. First Nat. Bank of Canton, 314 Ill. 269, 145 N.E. 382 (1924) (notice of a 
forgery of a check operates to invoke adverse claim rules as between claimant, depositor- 
forger, and depository bank); cases in which cash is obtained in fraudulent or illegal trans- 
actions: First Nat. Bank of Wellsborough v. Bache, 71 Pa. 213 (1872) (funds acquired by 

wrongful sale of another’s property); Phillips v. Suffolk Savings Bank, 219 Mass. 597, 107 
N.E. 401 (1914) (wife deposited husband’s funds, without his concent, to her account); 
and cases involving deposits of funds obtained in any breach of a fiduciary duty where a con- 
structive trust might be imposed upon the funds. Consult 3 Bogert, Trusts and Trustees, 
c. 24 (1946). 

18 These are usually cases where statute prohibits deposit of public funds except in desig- 
nated depositories or specifies the conditions under which such deposits may be made. Brogan 
v. Kreipe, 116 Kan. 506, 227 Pac. 261 (1924); Marquette Fire & Water Commissioners v. Wil- 
kinson, 119 Mich. 655, 78 N.W. 893 (1899). 


14 France Milling Co. v. First Nat. Bank of Cobleskill, 138 App. Div. 645, 122 N.Y. Supp. 
736 (3d Dep’t, 1910) (agency of nominal depositor revoked); Arnold v. Sedalia Nat. Bank, 
100 Mo. App. 474, 74 S.W. 1038 (1903) (scope of agency limited to require principal’s con- 
sent in each transaction). 

% In re Interborough Consolidated Corp., 267 Fed. 914 (S.D. N.Y., 1920). 


1% Levin v. Lerner, 290 Mass. 294, 195 N.E. 387 (1935) (true owner enters adverse claim to 
protect funds from attachment by creditor of nominal depositor); Cantonzaro & Sons v. 
Hellman Commercial Trust & Savings Bank, 281 Pa. 468, 126 Atl. 812 (1924) (holder of 
checks drawn on fund, endorsed by equitable owner, enters adverse claim as against attachment 
by creditor of nominal depositor). 


17 Webb v. Newhall, 274 Pa. 135, 117 Atl. 793 (1922). 


8 First Nat. Bank of Portland v. Reynolds, 127 Me. 340, 143 Atl. 266 (1928); Bruff v. 
Rochester Trust & Safe Deposit Co., 118 Misc. 394, 193 N.Y. Supp. 321 (S. Ct., 1922). 


'* The general rule, of course, is that a bank impliedly contracts to return any general de- 
posit on demand, and is prohibited from asserting for its own benefit any adverse title to de- 
feat the nominal depositor’s right to withdraw or draw checks. Thus, when it has no notice 
from an adverse claimant, it cannot refuse a depositor’s order. Gibralter Realty Corp. v. 
Mount Vernon Trust Co., 276 N.Y. 353, 12 N.E. 2d 438 (1938). And see 5A Michie, Banks 
and Banking § 99 (rev. ed., 1950). But, it is said that “the presumption of ownership in the 
depositor is rebuttable and yields to competent evidence of ownership in another.’’ 5 Zollman, 
Banks and Banking § 3198, at 224 (1936). 

* See Emigrant Industrial Savings Bank v. Foye, 117 N.Y. Misc. 706, 192 N.Y. Supp. 898 
(S. Ct., 1922); Peter Adams Co. v. Nat. Shoe & Leather Bank, 9 N.Y. Supp. 75 (S. Ct., 1887). 
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curing payment of an unrelated debt owed by the depositor.” In all cases which 
qualify, the principles applied in defining the duties of the depository bank and 
the claimant are the same. 

In the earliest American adverse claim case involving a stop payment type of 
situation, Peter Adams Company v. National Shoe & Leather Bank,” the plaintiff- 
claimant had given its check in partial performance of a fraudulent contract 
into which it had entered relying upon misrepresentations of the payee as to his 
authority to close a deal, and upon a forged note. The check was deposited to the 
defrauder’s account in defendant bank, and the ruse was not discovered until the 
check had been paid by the drawee, too late for an ordinary stop order. The 
plaintiff-claimant at once served notice on the depositor “disaffirming and re- 
scinding the agreements with him,’’* and notice of the claim was given to the 
depository bank, which, however, subsequently allowed further payments from 
the account. The bank’s defense, that an attachment had been made of the 
funds in favor of the person to whom the payment was made, was held invalid, 
“for, as [the attachment] was issued against [the depositor] alone, no more could 
be seized under it than his right or interest in the money in controversy, and 
that was subordinate to the legal right of the plaintiff to reclaim it upon the 
discovery of the fraud and forgery, and the election to rescind their agreement. 
. . . [I]t had the right to disaffirm its transactions . . . and follow the money and 
reclaim it, so far as its identity could be traced... .”” 

The importance of plaintiff’s acts of rescision was made clear in Barnard v. 
First National Bank of Newpoint,™ where the defrauder deposited the proceeds 
of a phoney stock sale in defendant bank and later withdrew the sum partly in 
cash and partly in the form of a certified check. Plaintiff notified the bank of his 
claim and the faudulent acts, requesting that the certified check not be honored. 
The court rejected the defense that certification of the check immunized the 
deposit from the adverse claim, but found for defendant bank because plaintiff 
had not, “before or at the time of the notice relied upon,””* undertaken to re- 
scind the transaction and return the worthless share certificates. The deal was 
not “‘void”’ but “voidable.” The court implied that a ‘void’ transaction would 
not require the notice to include a recital of acts of rescision. 

One of the cases there distinguished as involving a “void” transaction was 
Drumm-Flato Commission Company v. Gerlach Bank,” in which the money in 
question was given in return for livestock subject to a mortgage owned by plain- 
tiff, and had been deposited to the credit of the vendor’s account in defendant 


* See Hastings v. First Nat. Bank of Corning, 170 Ark. 939, 281 S.W. 905 (1926). 
® 9 N.Y. Supp. 75 (S. Ct., 1887). 

% Thid., at 76. % Tbid., at 77. 

% 61 Ind. App. 634, 111 N.E. 451 (1916). 

® Ibid., at 635 and 452 

27107 Mo. App. 426, 81 S.W. 503 (1904). 
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bank. When the existence of the mortgage was discovered, a third party—an- 
other commission agent who had carried out the sale—notified the bank of the 
adverse claim. Nonetheless, ten days later, no legal process having been insti- 
tuted, the funds were allowed to be withdrawn. The court reversed the judg- 
ment for defendant, finding that notice of an adverse claim by one other than 
the claimant may be adequate. Commenting upon this case, the Barnard court 
noted that “‘the party who sold the cattle had no title either to the cattle or the 
proceeds. It was therefore a void sale.’”* 

The most recent important case, surprisingly unnoticed, is Gendler v. Sibley 
State Bank. In a legitimate business transaction, the buyer-plaintiff had by 
mistake made a $7,106 overpayment to the defendant bank’s depositor. The 
check was indorsed and deposited, and in the three weeks intervening before the 
plaintiff discovered the error and notified the bank of his adverse claim, all but 
$1,155.04 of the depositor’s account had been paid out. On receiving the notice 
the bank requested that the depositor draw a check for $1,100, which he did, and 
for which the bank issued, but held, a cashier’s check in that amount payable to 
the depositor. Six days after receiving the adverse claim notice, the bank, after a 
demand by the depositor and on the advice of its lawyer that it could not legally 
withhold the $1,100, released the check to the depositor. Nearly eleven months 
later the buyer brought action against the bank and the depositor for the 
$7,106 overpayment. The court found the bank not liable even for the $1,100, 
discussing in detail the theory of an adverse claim case. 

The liability of the bank, it held, must be in tort—based on a violation of the 
duty of the bank after notice “to withhold payment until the third party 
claimant can institute the necessary court proceedings to stop payment to the 
depositor by court order or process.”*® The duty is only “not to release the 
deposit unreasonably early after such third party makes known his adverse 
claim.’’*' Thus to sustain a successful cause of action the adverse claimant will 
have the burden of proving: (1) that after giving notice he “diligently and 
promptly” instituted legal proceedings to tie up the account “by court process or 
order” ;* (2) that the depository bank had made an unreasonably early release 
of the deposit; and (3) that this breach of duty was the proximate cause of the 
loss. Plaintiff failed because he had not shown diligent and prompt proceeding. 
Thus, the case must be read to hold that six days may be an adequate period to 
respect the adverse claim.** 

The reason for the strictness of dilligence to which the claimant is held is clear. 


%8 61 Ind. App. 634, 638, 111 N.E. 451, 452 (1916). 

* 62 F. Supp. 805 (N.D. Iowa, 1945). 

© Thid., at 813. * Tbid. ® Tbid., at 814. 

3 In an earlier case involving the claim of a wife to funds deposited to his account by her 
husband, it was similarly held that the bank, which released the funds nine days after receipt 
of the notice, had allowed ‘‘reasonabie time”’ for legal process to be instituted; the restraining 


order was secured on the tenth day, after payment had been made on the day preceding. Huff 
v. Oklahoma State Bank, 87 Okla. 7, 207 Pac. 963 (1922). 
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Time may be of essential importance in commercial transactions handled by 
check. Great damage may be done to a depositor in having his account at least 
partially “frozen” for even a short period. And because of considerable imperfec- 
tion in legal treatment of the problem of slander of credit, it is also important 
to banks that the “reasonable” period be a short one. The right of the nominal 
depositor to withdraw the funds in an account in his name at any time is an 
explicit or implied term of the contract of deposit. Thus, failure by the bank to 
honor checks properly presented may subject it to liability for slander of credit 
or breach of contract.™ On the other hand, permitting funds to be withdrawn in 
the face of an adverse claim later shown to be valid may also result in liability. 
So in self-protection the bank must assume the risk of determining or guessing 
whether the claim will be held valid, or at least in good faith.** If its guess is 
correct, it is safe;*” but the duty to an adverse claimant does not immunize it 
from risk of liability to its depositor for breach of contract or slander of credit. 
On the contrary, the few cases which deal with the problem indicate that it may 
be liable if the claim should subsequently be held invalid.* In thus being forced 
into its own determination of validity in self-defense, the bank is forced into a 
highly perilous position involving risk of double payment, or an even greater 
liability if damage to business reputation can be shown by the depositor.” 
These cases show that the bank’s major protection under the common law, 
other than a correct guess as to the validity of the claim, was freedom from li- 
ability to the adverse claimant after withholding the funds for a “reasonable”’ 
* Thomas v. American Trust Co., 208 N.C. 653, 182 S.E. 136 (1935) (damages allowed on 
breach of contract theory); Schaffner v. Ehrman, 139 Ill. 109, 28 N.E. 917 (1891) (‘legal 
malice’’ found and tort damages available); McFall v. First Nat. Bank of Forrest City, 138 
Ark. 370, 211 S.W. 919 (1919) (presumption of substantial damages arises where depositor 


is engaged in commercial transactions). See also Nealis v. Industrial Bank of Commerce, 107 
N.Y.S. 2d 264 (S. Ct., 1951). 

% See, e.g., Miller v. Bank of Washington, 176 N.C. 152, 96 S.E. 977 (1918); 1 Morse, Banks 
and Banking § 342 (6th ed., 1926). 

* Ford v. Ames Nat. Bank, 196 Iowa 958, 195 N.W. 742 (1923). 


37 If the claim is in fact good, the bank cannot be held liable by the depositor. First State 
Bank & Trust Co. v. First Nat. Bank of Canton, 314 Ill. 209, 145 N.E. 382 (1924). See France 
Milling Co. v. First Nat. Bank of Cobleskill, 138 App. Div. 645, 122 N.Y.S. 736 (3d Dep’t, 
1910); 5 Zollman, Banks and Banking § 3198, at 227 (1936). 


%* Pascagoula Nat. Bank v. Eberlein, 161 Miss. 337, 131 So. 812 (1931). Wildenberger v. 
Ridgewood Nat. Bank, 230 N.Y. 425, 130 N.E. 600 (1921) arose upon suit by a merchant 
depositor for injury to his credit resulting from the dishonoring of several checks during a 
period when his wife was advancing an adverse claim to one-half the account. Later the claim 
was withdrawn. In an opinion by Judge Cardozo the court reversed a ruling for the defendant, 
finding the bank’s dishonor to be ‘“‘with full knowledge of the state of the account, setting 
one risk against another, the risk of adverse claims against the risk of broken contracts.”’ Ibid., 
at 428 and 600. This decision seems clearly to place the bank in the position of being forced to 
judge the substantiality of the claim, with liability for a wrong guess. 

** Depositor is aided by the presumption that substantial damage results if he is a business- 
man. Nealis v. Industrial Bank of Commerce, 107 N.Y.S. 2d 265 (S. Ct., 1951); Wildenberger 
v. Ridgewood Nat. Bank, 230 N.Y. 425, 130 N.E. 600 (1921); McFall v. First Nat. Bank of 
Forrest City, 138 Ark. 370, 211 S.W. 919 (1919). 
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period. But what is a reasonable time in any situation is a question for a jury 
determination, not a satisfying standard when risk of heavy liability attends an 
error in judgment in either direction.“ 

The other protection accorded the bank is provided by narrow judicial defini- 
tion of a proper notice or a proper subject of an adverse claim. The cases are 
clear that the bank will owe the drawer-claimant no duty after payment of the 
check unless his situation falls within certain categories. If the underlying trans- 
action is such that a court might be persuaded to call it “‘void” on its face, his 
position is strongest. But if the transaction is “voidable,” as for fraud or some 
kinds of illegality, the courts appear to require steps for rescision before the 
bank is obliged to honor his adverse claim. If there is overpayment by mistake, 
however, no rescision seems to be required.‘* Lesser business reasons for stop 
orders, including failure of consideration in the underlying obligation, appear to 
provide no bases for an adverse claim duty. 

Nor will a duty arise unless the notice is “adequate.” Some cases, like Peter 
Adams Co.,“‘ appear to require inclusion in the notice of a full statement of the 
basis of the claim, including recital of the acts of rescision, and formal tracing 
of the funds. Others indicate that notice may be effective though informal and 
incomplete, or will infer notice from the bank’s supposed omniscience about a 
depositor’s account.“ In no cases have the courts decided whether a typical stop 
order, received too late, might still serve as notice of an adverse claim.“ But 


“ Drumm-Flato Comm’n Co. v. Gerlach Bank, 107 Mo. App. 426, 432, 81 S.W. 503, 505 
(1904); Huff v. Oklahoma State Bank, 87 Okla. 7, 8, 207 Pac. 963, 964 (1922). 


“ This state of the case law is a reason for the active American Bankers’ Association 
sponsorship of state legislation discussed note 11 supra. Consult 2 Paton, Dig. Leg. Ops. 
1,657 (1942). 

“ Consult discussion, page 138 supra. See also Wainwright v. Marine Nat. Bank, 72 Pa. 
Super. 221 (1919), which seems to indicate that not only notice, but “demand” for return of 
the funds, is required. But cf. Gibralter Realty Corp. v. Mount Vernon Trust Co., 276 N.Y. 
353, 12 N.E. 2d 438 (1938). 


* Consult discussion, page 139 supra. 
“ Consult discussion at note 22 supra. 


* If the bank knows of the wrong directly or through other sources, a defect in the content 
of the notice of adverse claim may be cured. Peter Adams Co. v. Nat. Shoe & Leather Bank, 
9 N.Y. Supp. 75 (S. Ct., 1887) (bank secured further information through conversation with 
the drawer); McIntosh v. Detroit Savings Bank, 247 Mich. 10, 225 N.W. 628 (1929) (notice 
by implication where the bank knew of deposit of partnership funds to a personal account). 


“ It is possible that in entering his late stop order the drawer might provide the bank with 
such detailed information that the attempted stop order might be treated as adequate notice 
of an adverse claim. However, a stop order, to be sufficient in form, need only describe the 
check with ‘reasonable accuracy.’’ Mitchell v. Security Bank, 85 N.Y. Misc. 360, 363, 147 
N.Y. Supp. 470, 471 (S. Ct., 1914). There is no requirement that the reason for the stop order 
be given. The check number, if given, must be accurate. John H. Mahon Co. v. Huntington 
Nat. Bank of Columbus, 62 Ohio App. 261, 23 N.E. 2d 638 (1939). The date must be specified 
accurately. Mitchell v. Security Bank, supra. And probably also the face amount and payee 
must be shown. A. Sidney Davison Coal Co. v. Nat. Park Bank, 201 App. Div. 309, 194 N.Y. 
Supp. 220 (ist Dep’t, 1922); Levine v. Bank of United States, 132 N.Y. Misc. 130, 229 N.Y. 
Supp. 108 (N.Y. Munic. Ct., 1928). 
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with the banks’ growing insistance on detailed information in a stop order form, 
it may be that they are inviting adverse claim duties in seeking to discourage 
stop orders. 

The bank’s slander of credit dilemma has doubtless placed great pressures on 
courts to reduce the period of protection the bank must extend, increase the 
standards of adequacy of notice, and limit the circumstances under which ad- 
verse claims may be valid. These limitations may have been pushed to the point 
where the protection seemingly provided the troubled drawer by the adverse 
claim duty is almost illusory. 

After a check has been paid, the protection accorded the drawer, of course, 
cannot be of the absolute nature of that provided by the stop payment right, for 
the policy supporting protection to drawers then conflicts with other values—the 
importance of assurance to the depositor that his account will not be frivolously 
“frozen,” and to the bank that it will not face double liability. The courts have 
in some degree succeeded in achieving a balancing of values in the more limited 
protection extended drawers in the adverse claim cases. But the balance has 
been got by defining narrowly the fact situations which give rise to the adverse 
claim duty in commercial situations, rather than by reducing the degree of con- 
flict of interests, and attendant risks to banks and depositors, by making the 
rules clear and their applications predictable. 


Il 

The second branch of the problem concerns the protection afforded the 
drawer after his check has been certified.‘ 

The policy considerations favoring protection are much the same as with 
uncertified checks.** There is no a priori reason to assume that certified checks 
are obtained through fraudulent efforts or in some way go astray less often than 
the ordinary variety. However, the special nature of certified checks raises prob- 
lems not encountered with regard to ordinary checks. Although certification is 
often equated to payment in its effect in terminating the drawer’s stop payment 
right, the two acts are quite different in every other respect. The certified check 
remains in circulation, primary responsibility for its payment having been 
shifted from the drawer to the certifying bank.“* Upon certification the bank 
does debit the drawer’s account, just as upon payment. The credit balancing 
this debit, however, is not to the account of another depositor, as it may be 
when the check is paid, but to “certified checks outstanding,” a different type of 

47 “A}fter the bank has paid, or placed itself under an obligation, or has incurred a liability, 
to comply with the order, the drawer’s power to revoke is at an end.” 5A Michie, Banks and 
Banking § 193 (rev. ed., 1950). The rule is repeated in virtually all stop payment cases, de- 
spite its logical circularity: the drawer’s power to revoke depends on the bank’s obligation 


to pay—whether the bank is obligated to pay depends on whether the courts recognize the 
drawer’s power to revoke. 


#20 Univ. Chi. L. Rev., op. cit. supra note 1, at 668. 
* NIL §§ 188-89. 














1953} COMMENTS 143 


liability account. Thus, honoring a drawer’s stop order after certification while 
the certified check remains outstanding does not present the risk of slander of 
another depositor’s credit which may be involved in similarly treating a stop 
order after payment.” 

On the other hand, certification is obtained to increase the commercial ac- 
ceptability and liquidity of paper, and these attributes are impaired in some 
degree by the stop payment or adverse claim risk." 

Perhaps because of the absence of slander of credit difficulties, some courts 
and legal writers have come to refer to the possibility of “stopping payment of a 
certified check”’ in certain circumstances, although never referring to the pos- 
sibility of “stopping payment of a paid check.” In fact the cases more nearly 
indicate that after certification, just as after payment, the protection afforded 
the drawer is limited to that arising from the adverse claim rules. To speak of a 
right of “‘stopping payment” of certified checks is clearly a confusion. 

The typical certified check case arises in a suit brought by the holder against 
the certifying bank which, because of notice of the drawer’s adverse claim, or 
stop order, has refused payment. The question, exactly as in the adverse claim 
cases, is whether the existence of the claim or stop order provides the bank a 
good defense. The bank would clearly be happy to pay the fund to the holder 
and be done with it, but dares not for fear of liability to its claimant-depositor. 
The defense is found good, or interpleader is granted, in those cases where the 
underlying transaction is ‘‘void” or “voidable,” most often because of fraud.** 
In the leading case of Suéler v. Security Trust Company," a widely cited dictum 
approved as adequate bases for interpleader, adverse claims based on “fraud, 
duress, or force and fear, or other unlawful means, or for an illegal considera- 
tion.” In Bathgate v. Exchange Bank,” a suit by the payee against the bank after 
refusal of payment, the Missouri court allowed the bank to interplead the drawer 
in a case where fraud was the basis for his adverse claim, and where “it does not 

& See page 140 supra. 


® On the nature and history of the certified check, consult Steffen and Starr, A Blue Print 
for the Certified Check, 13 N.C.L. Rev. 450 (1935). 


®@ Consult, e.g., the discussion and review of cases in Roberts and Morris, Effect of a Stop 
Payment Order on a Certified Check, 5 Wyo. L.J. 170 (1951). See also Brady, The Law of Bank 
Checks § 247 (2d ed., 1926): ‘‘It is generally held that payment of a check cannot be stopped 
after the check has been certified.’’ 

% This is not inconsistent with the general rule that stop payment is not available as to a 
certified check, if the stop payment rules applicable to ordinary checks are the subject of the 
reference. The adequate defenses are those which would be available in any adverse claim 
situation. The argument will be further developed that “‘stop payment”’ as to certified checks 
is a misnomer referring to the adverse claim protection available after certification as after 
payment. 

496 N.J. Eq. 644, 126 Atl. 435 (Ct. of E. & A., 1924), aff’g 95 N.J. Eq. 44, 122 Atl. 381 
(Chancery, 1923), noted in 35 A.L.R. 942 (1925); 25 Mich. L. Rev. 367 (1924); 72 U. Pa. L. 
Rev. 318 (1924). 

% Tbid., at 648 and 437. 


% 199 Mo. App. 583, 205 S.W. 875 (1918). 
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know and cannot ascertain, except at its peril, whether said check has been legal- 
ly delivered, and whether plaintiff is the lawful holder thereof, or not.”*’ The 
court further pointed out: “In the case of an uncertified check, the bank, after 
receiving notice of a dispute as to the holder’s right to its possession, cannot pay it 
except at its peril; and the certification thereof at the drawer’s request does not 
lessen, in any degree, its obligation to pay it only in case the check was in fact 
rightfully delivered; nor does such certification add an unconditional duty to 
pay said check to plaintiff regardless of whether it had been rightfully delivered 
to him.’** But where only failure of consideration appeared to be present, the 
highest Kansas court, in a suit by the holder,®® denied a request for interpleader, 
and the bank was ordered to pay the fund to the holder. Neither is it enough as a 
defense that the “stop order” was given because the drawer, a bank, having dis- 
covered that the payee bank has become insolvent would have the right of set-off 
against the payee except for the certification.” 

Thus, whether the drawer succeeds is made to depend on the nature of the 
transaction underlying the issue of the check," the acceptable defenses being 
identical with those which give rise to a valid adverse claim in the “payment” 
cases; such determinations are never in issue in ordinary stop payment cases, 
the drawer’s right of revocation being absolute. Particularly informative is the 
Barnard case, discussed in part earlier,“ in which the court indicated that a 
certified check drawn by a depositor payable to himself should be subject to 
adverse claim treatment in the same manner as funds in the depositor’s account. 

Another demonstration that so-called “stop payment” after certification is 
more properly considered as an adverse claim than as ordinary stop payment, is 
the differing treatment of the instrument in the hands of a holder in due course. 
The rule as to ordinary checks is that a bank has no more authority, after a stop 
order, to pay a bona fide purchaser for value than the payee or any other holder. 


57 Thid., at 587 and 877. 58 Tid. 


5° McAdoo, Director General of Railroads v. Farmers’ State Bank of Zenda (Smith, In- 
tervenor), 106 Kan. 662, 189 Pac. 155 (1920). 

Carnegie Trust Co. v. First Nat. Bank, 213 N.Y. 301, 107 N.E. 693 (1915). 

% See, further, Welch v. Bank of the Manhattan Co., 264 App. Div. 906, 35 N.Y.S. 2d 
894 (2d Dep’t, 1942), where interpleader was allowed on what appears no more than failure of 
consideration; however, the court designates it as ‘fraud and waste.” Ibid., at 907 and 895. 
The rule of Blake v. Hamilton Dime Savings Bank, 79 Ohio St. 189, 87 N.E. 73 (1908), would 
clearly refuse to permit stop payment after certification, and the case may even be read to go so 
far as to prohibit adverse claims. But, in a dictum, the court says, ‘‘{E]ven if the certified check 
were not treated as money but as property ... Blake could neither recover it nor defend 
against payment of a suit upon it, in the absence of a showing that he had repudiated the 
trade and had tendered the horse to Werbel, which was not done in this case... .” Ibid., 
at 202 and 76. The notice of adverse claim was not valid, there being no recital of acts of 
rescission, so the adverse claim issue was not presented. 

® See page 141 supra. 

68 Barnard v. First Nat. Bank of Newpoint, 61 Ind. App. 634, 111 N.E. 451 (1916). 

4 See page 138 supra. 

* 20 Univ. Chi. L. Rev., op. cit. supra note 1, at 672 n. 21. 
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Yet a holder in due course of a certified check cannot successfully be refused pay- 
ment,** just as no adverse claim can be effective as against a bona fide purchaser, 
but only against the proceeds of the sale. 

Thus the recent certified check ‘‘stop payment” doctrine is similar in little 
more than name to the traditional stop payment rules; the protection afforded 
a drawer after his check has been certified is more properly found in ordinary 
applications of adverse claim principles. Confusion on this matter by a few 
courts is responsible for the current unsatisfactory state of case law on the 
certified check problem. 

The New Jersey courts are most responsible for the present difficulties.” In 
the Sutter case® the court held as controlling a distinction between checks certi- 
fied at the instance of the drawer and those certified for the payee or other 
holder.*® Where the bank had withheld payment to the payee after notice from the 
drawer, the defenses discussed above, it was said, would be sufficient in cases 
where the check was certified at the instance of the drawer. “Stop payment” 
would not, however, be available where certification was procured by the 
holder. The justification for the distinction was found in Section 188 of the NIL: 
“‘Where the holder of a check procures it to be accepted or certified the drawer 
and all indorsers are discharged from liability thereon.” The corollary is that 
where the drawer secures the certification, he remains secondarily liable. Thus, 
relying on a premise which is not made explicit, “stop payment” is said to be 
available when the drawer procures the certification, otherwise not. 

But Section 188 codified a common law rule in a line of cases in which the 
question was whether certification operates to discharge the drawer from liabil- 
ity on his instrument in case the certifying bank fails before the check is paid.”® 
So the hidden premise must link bank failures to a right to stop payment, and is 
indeed tenuous. 

It has been further argued that the holder of a check is entitled to present it 
only for payment and if, instead of demanding payment, the holder secures the 
bank’s certification, he enters into a new contract with the drawee bank which 
was not within the contemplation of the drawer.” But this is logic, too, which 
makes sense only as to whether or not the drawer is discharged, not as to whether 
he can “stop payment” by entering an adverse claim. On the contrary, it is more 

See, e.g., Sutter v. Security Trust Co., 96 N.J. Eq. 644, 647, 126 Atl. 435, 437 (Ct. of 
E. &. A., 1924): “Upon this all the authorities are in agreement.” 

*7 Consult Brady, The Law of Bank Checks § 247, at 404 (2d ed., 1926). 
mo. v. Security Trust Co., 96 N.J. Eq. 644, 647, 126 Atl. 435, 637 (Ct. of E. & A., 


® The existence of a distinction was first asserted in Times Square Automobile Co. v. 
Rutherford Nat. Bank, 77 N.J.L. 649, 73 Atl. 479 (1909), a case involving a check certified at 
the request of the holder, but was not there decided, being immaterial to the holding. 

% Consult Brady, The Law of Bank Checks § 237, at 388 (2d ed., 1926), and cases there 
cited. 


" 1 Paton, Dig. Leg. Ops. 821 (1940). 
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reasonable to argue, in the adverse claim-stop payment situation, that a de- 
frauding payee who secures certification without the drawer’s knowledge should 
be more vulnerable, not less, than one for whom the drawer takes the initiative. 

Even more persuasive, however, is the fact that the distinction is misleading. 
The typical businessman faced with a certified check is unlikely to examine the 
check or to inquire to find, as a guide to whether its payment is certain, who had 
it certified. Under these circumstances, Section 188 should be read in a restrictive 
way—limited to its original bank failure context—rather than expanded in ef- 
fect. It is probable that only because the real nature of so-called “stop payment” 
of certified checks has been lost sight of by some courts, that this confusing and 
inutile statutory misinterpretation has gained some currency.” It is clear that 
the limited protection to the drawer given by the adverse claim principles does 
not depend on who secured certification, so long as the ownership of the funds 
in the certifying bank is in real dispute. 

A case in which the true nature of the adverse claim-stop payment situation 
as to certification is clearly stated is Greenberg v. World Exchange Bank," involv- 
ing a certified note. There the court pointed out that a certifying bank paying 
out money on an instrument after notice that the funds did not, in fact, belong to 
the holder, would be making a wrongful payment, because such an act, if the 
reason asserted for stopping payment were sufficient, would be ‘“‘payment to a 
constructive trustee after notice of the trust.””“ The Greenberg rule properly al- 
lows the defense of fraud regardless of who obtained certification, if proper no- 
tice is given that the drawer had taken steps to rescind the voidable sale in 
which the instrument had been given. Because this was not shown in the case, 
however, the bank was directed to make payment to the holder. 

But for a growing number of state statutes” which prohibit s/op payment of 
certified checks, and a similar provision in the proposed Uniform Commercial 
Code,” this confusion as to the distinction between stop payment and adverse 

™ The currency is not wide. Since the Sutter decision, the New Jersey courts have been 
controlled by a statutory provision that ““No banking institution shall stop payment of any 
check certified by it.’’ N.J. Stat. Ann. (perm. ed.) § 17:9A-225(A). A similar statute is now in 
effect in New York. N.Y. Negotiable Instruments Law (McKinney, 1943) § 325, amended by 
N.Y.L. (1944) c. 537. But the distinction appears to be operative in Indiana, Nardine v. 
Kraft Cheese Co., 114 Ind. App. 399, 52 N.E. 2d 634 (1944); and Missouri, Bathgate v. 
Exchange Bank, 199 Mo. App. 583, 205 S.W. 875 (1914). But cf. Kellogg v. Citizens’ Bank 
of Ava, 176 Mo. App. 288, 162 S.W. 643 (1914). The distinction has not been made determining 
as to ‘‘stop payment,” or adverse claims, cases arising in Arkansas, Merchants’ & Planters’ 
Bank v. New First Nat. Bank, 116 Ark. 1, 170 S.W. 852 (1914); Florida, Florida Light & 
Power Co. v. Tomasello, 103 Fla. 1076, 139 So. 140 (1932); Kansas, McAdoo v. Farmers’ State 
Bank, 106 Kan. 662, 189 Pac. 155 (1920); or Ohio, Blake v. Hamilton Dime Savings Bank, 79 


Ohio St. 189, 87 N.E. 73 (1908). The majority of jurisdictions appear not to have been called 
upon to decide the question. 


78 237 N.Y. Supp. 200 (S. Ct., 1929). 
™ Thid., at 203. % See note 72 supra. 


% American Law Institute, National Conference of Commissioners on Uniform State Law, 
Uniform Commercial Code: Official Draft (text and comments ed., 1952) §§ 3-410, 4-303. 
And see § 4-403, comment 5. 
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claim might be left respectfully to lie as a minor episode in the archives of bank- 
ing law. 

But in the foregoing analysis, the proper interpretation of these statutes is not 
that they withdraw the ancient privilege of adverse claim against funds repre- 
sented by certified checks, but that their effect is rather to destroy the compara- 
tively recent “‘stop payment”’ doctrine, including the distinction of the Sudter 
case between treatment given when certification is obtained by a drawer and 
when obtained by a holder. The rights and duties following from notice to a bank 
of an adverse claim, which are not stop payment rights and duties at all, should 
not be regarded as destroyed, but as available, in those most difficult situations 
in which they are appropriate, to the distressed or defrauded drawer. This should 
mean that the drawer of a certified check should be entitled to the protection, in 
those cases where a valid adverse claim can be shown, of having the bank pre- 
serve the funds intact by withholding payment until the drawer can reasonably 
undertake legal action against the payee. This should be the result without re- 
gard to which party procured the certification. 


IV 


It has been seen that the applicability of the adverse claim rules to fact situa- 
tions involving checks after payment or certification has been narrowly limited 
by the courts—in states following the Suéler distinction, more narrowly after 
certification than after payment. 

It is not at all clear, however, that the best way in which to take care of the 
conflict with other values which arises after a check is paid or certified—and 
which is not present in ordinary stop payment—is by arbitrarily refusing pro- 
tection, case by case, by such technical devices as finding “notice” formally in- 
adequate or by overlooking fraud because the mechanics of recision have not 
been undertaken. It would seem more desirable to extend the protection to 
include all cases of real difficulty of which the bank is properly informed, while 
minimizing the real risks and conflicts of interest among the parties by statu- 
tory provisions making more precise the extent of the banks’ duty, and provid- 
ing the bank with protection against loss while carrying out its obligations. 

The final draft of the Uniform Commercial Code takes no major steps in this 
direction.” As recently as the May, 1949 Draft, its Reporters had included a 
section which would have eliminated the adverse claim duty altogether except 
after specified legal process.’* This proposal, which would have eliminated the 

"7 The Official (final) draft does take one step toward reducing the painfulness of the bank’s 
dilemma—it removes the common law presumption that the dishonor of the check of a 
merchant reflects on his credit and thus entitles him to “‘substantial’’ damages without proof 
of actual injury. See note 34 supra, and op. cit. supra note 76, at § 4-402. But it will throw no 


light on the major questions of adequacy of notice, “‘reasonable’’ time, or what constitutes 
sufficient basis for a valid adverse claim. 


78 ‘Where a person other than the customer makes a claim or serves legal process upon a 
bank with respect to the customer’s account therein, neither the claim nor the process affects 
the bank or constitutes notice to it unless (a) the process issues in an action in which the 
customer is designated as a party by the name in which the account stands; or (b) the claimant 
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technical difficulties by ignoring the fundamental problem, fortunately no longer 
appears. Still, Article 3 of the Code would be considerably stronger if its drafters 
had succeeded in the not too difficult task of defining rules which would offer 


needed protection, in the form of certainty, both to the bank and to legitimate 
adverse claimants. 


is appointed by a court of competent jurisdiction to succeed to the customer’s rights in the 
account.’’ American Law Institute, National Conference of Commissioners on Uniform State 
Law, May 1949 Draft Uniform Commercial Code § 3-640 (May, 1949). 


JUDICIAL INNOVATIONS IN THE NEW YORK 
ARBITRATION LAW 


The New York arbitration law appears to be undergoing gradual revision by 
judicial interpretation. Recent New York law reports show a trend toward nar- 
rowing the arbitrator’s function by enlarging the jurisdiction of the courts in 
several areas of arbitration law. Thus, in the field of labor arbitration the courts 
have for some time construed their power to determine whether the parties have 
agreed to arbitrate to include the power to determine whether there is an ar- 
bitrable dispute. In the recent case of Alpert v. Admiration Knitwear Co.' this 
rule was carried over into the field of commercial arbitration as well. 

In the Alpert case the contract of sale contained the following provision: “[I}f 
at any time, in the sole opinion of the Seller, the financial responsibility of the 
Purchaser shall become impaired or unsatisfactory to the Seller cash payments in 
advance of delivery may be required.’” Failure of the buyer to pay any amount 
due gave the seller the right to terminate the contract. When the purchaser 
failed to comply with a demand for advance payment under this clause, the 
seller terminated. The buyer moved under § 1450 of the New York arbitration 
statute* to compel arbitration according to an arbitration clause in the contract. 
The purchaser claimed that in commercial understanding the seller’s right to 
demand advance payment was conditioned upon reasonable apprehension as to 
the purchaser’s financial responsibility. While the arbitration clause provided 
that “[a]ny complaint, controversy or question which may arise with respect to 
this contract that cannot be settled by the parties thereto, shall be referred to 
arbitration. . . .”* the court said it was plain that there could be no dispute as to 
the meaning of the acceleration clause; according to the plain language of the 
contract, the seller had an unconditional right to demand advance payment and 
non-compliance with such demand by the buyer gave the seller the right to ter- 
minate the contract. The court held that as there was nothing for the arbitrators 
to decide, the motion should be denied. 


1 304 N.Y. 1, 105 N.E. 2d 561 (1952). 2 Tbid., at 4 and 562. 
* N.Y. Civ. Practice Act (Thompson, 1939) §§ 1448-69. 
4 304 N.Y. 1, 5, 105 N.E. 2d 561, 563 (1952). 
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This result is clearly contrary to the meaning of the arbitration statute as 
interpreted by earlier New York cases. The statute has generally been considered 
a model arbitration statute, and in the years following its adoption in 1920— 
when such great commercial judges as Cardozo, Crane, and Lehman were on the 
Court of Appeals—it was the expressed policy of the courts to favor arbitration. 
The duty of the court was held to be to enforce the agreement to arbitrate rather 
than to undertake itself to settle the dispute or to narrow the field of arbitrable 
disputes.’ The New York arbitration statute provides that on motion to compel 
or to stay arbitration the courts “shall hear the parties and upon being satisfied 
that there is no substantial issue as to the making of the contract [to arbitrate] 
or submission or the failure to comply therewith . . . shall make an order direct- 
ing the parties to proceed to arbitration in accordance with the terms of the 
contract.”* Under this provision the courts have until recently limited their 
function to interpreting the arbitration agreement,’ leaving the other terms of 
the contract to the arbitrator unless it was found that the parties had not agreed 
to arbitrate the issue in question. Thus, in an early case under the New York 
statute, Smith Fireproof Const. Co. v. Thompson-Starrett Co.,* where the arbitra- 
tion clause in an agreement between a building contractor and his sub-contrac- 
tor read, “In case the parties hereto disagree in relation to any clause in the con- 
tract, the question shall be referred to a Board of Arbitration. . . .”® and where 
the sub-contractor alleged that he had been damaged by the contractor’s delay 
in performance, the Court of Appeals held the arbitration clause inapplicable 
since the controversy did not involve any particular clause in the contract. A 
stay of arbitration was granted. The difference is apparent between the two 
typical arbitration clauses in the Alpert and Smith cases. Under the provision in 
the Smith case the jurisdiction of the arbitrator is narrowly defined as extending 
only to “‘dispute[s] as to the meaning of any clause in [the] agreement. . . .” On 
the other hand, the arbitration clause in the Alpert case covers “any complaint, 
controversy or question which may arise with respect to [the] contract... .” 
Thus, under the broader clause a number of New York cases have sent to arbi- 
tration even claims of latent defects and issues of good faith.’® Since it was as- 
sumed that the arbitrators would construe the contract in accordance with the 
law, for “errors of law or judgment were not to be presumed,’ the courts were 


 Berkovitz v. Arbib & Houlberg, Inc., 230 N.Y. 261, 130 N.E. 288 (1921). 

* See note 3 supra. 

7 Tarello v. John A. Johnson Contracting Co., 50 N.Y.S. 2d 212 (S. Ct., 1944), aff’d 268 
App. Div. 893, 51 N.Y.S. 2d 87 (ist Dep’t, 1944). 

8 247 N.Y. 277, 160 N.E. 369 (1928). * Ibid., at 279 and 370. 

1 Tuttman v. Kattent, Talmas Export Corp., 274 App. Div. 395, 83 N.Y.S. 2d 651 (ist 
Dep’t, 1948); Compagnie Francaise Des Petroles v. Pantepec Oil Co., 305 N.Y. 558, 111 N.E. 
2d 645 (1953); Raphael v. Silberberg, 274 App. Div. 625, 86 N.Y.S. 2d 421 (ist Dep’t, 1949). 

4 SO N.Y.S. 2d 212, 215 (S. Ct., 1944). It should be noted that the courts have little possi- 


bility of determining the reasons for the arbitrator’s decision, since in most instances there is 
no record of what went on in the arbitral tribunal. 
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hesitant to interfere and to stamp their own interpretation on the contract. At 
the same time the power of the courts to review the arbitrator’s decision was 
narrowly construed.” 

Within the last few years the courts have broadened their powers of review, 
and there has developed a new, narrowly limited concept of the functions of the 
arbitrator. The presumption that he follows the law has lost much of its force, 
and today the New York courts suspiciously check the results of arbitration." 
The jurisdiction of the arbitrator has been limited in three ways: First, extension 
by the courts of their scope of review. Second, usurpation by the courts of the 
arbitrator’s function of determining the commercial reasonableness of arbitra- 
tion clauses. Third, the erection of the doctrine that the courts must determine 
that there is an arbitrable dispute before the controversy may go to arbitration. 

Western Union Tel. Co. v. American Comm. Ass'n“ exemplifies the extension 
of the scope of judicial review. The controversy in the case arose out of a refusal 
by the union to handle “hot traffic’—cablegrams or telegrams which, at some 
point in their transmission, had been handled by a strike-bound company. The 
company and the union had adopted a collective bargaining agreement which 
provided “‘there shall be no strikes or other stoppages of work during the life of 
this contract” and, “[Ijn the event that an agreement cannot be reached be- 
tween the Union and the Company with respect to the application or interpreta- 
tion of this contract . . . such matters shall be submitted to an impartial arbitra- 

. . The arbitrator shall not have the authority to alter or modify any of the 
express provisions of the contract.” The arbitrator found that, ‘‘when read in 
the light of ‘custom of trade’ . . . the work stoppage provision in the contract 
did not prohibit the union from directing employees not to handle such hot 
traffic or the employees from following such direction.’”* The Court of Appeals 
affirmed an order by the Appellate Division which vacated the award. The court 
held that since the contract by its express words limited the jurisdiction of the 
arbitrator to “interpreting,” not “changing” the contract, the arbitrator was not 
permitted to consider customs of the trade ‘“‘where the language [of the contract] 
is unambiguous, the words plain and clear, conveying a distinct idea. . . .” In 
such a case, said the Court of Appeals, “there is no occasion to resort to other 
means of interpretation.’”” The case has been criticised on the ground that re- 

1 See note 10 supra; consult 63 Harv. L. Rev. 681 (1950). 


13 Occasional ese are still to be found in the opinions indicating that the courts have 
not broadened their review power. See Matter of Allen, 279 App. Div. 444, 446-47, 110 N.Y.S. 
2d 609, 610-12 (ist Dep’t, 1952). But there can be no doubt that a court can find ways of 
circumventing an arbitration decision of which it does not approve. 63 Harv. L. Rev. 681 
(1950). One method of achieving this is by means of the well established rule that it is the 
court’s function (and not that of the arbitrators themselves) to determine the jurisdiction of 
the arbitrators. Western Union Tel. Co. v. American Comm. Ass’n, 299 N.Y. 177, 86 
N.E. 2d 162 (1942). See also Unsinn v. Republique Francaise, 281 App. Div. 705, 117 N.Y.S. 
2d 801 (2d Dep’t, 1952). 

4299 N.Y. 177, 86 N.E. 2d 162 (1942). Ibid. 

% Thid., at 183 and 165. " Thid., at 185 and 166. 
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quiring the arbitrator to conform to this customary rule of contract interpreta- 
tion basically impairs the effectiveness of the arbitration proceeding.'* 

Matter of River Brand Rice Milis** illustrates the second way in which the 
application of arbitration clauses has been limited. The provision in a contract 
of sale in that case read “Any controversy or claim arising oul of or relating to 
this contract or the breach thereof shall be settled by arbitration. ... Any de- 
mand for arbitration must be made within five days after tender.’’° Several 
weeks after the buyer had received and stored the merchandise under the con- 
tract, government inspectors found it contaminated and destroyed it. The pur- 
chaser then asked for reimbursement and the seller refused. Ten inonths later 
the purchaser moved to compel arbitration but the court granted a motion to 
stay, saying: “‘whatever meaning may reasonably be attributed to the word 
‘tender’ it is clear that the demand for arbitration was not made within five days 
after such tender.”*' The buyer did not appeal from this decision; instead, he 
began an action at law. This action was also stayed under the Arbitration Act 
because the “‘plain meaning” of the arbitration clause was that all matters aris- 
ing out of the contract were to be settled by arbitration. The court, however, 
went on to say: “It may be that, upon proper showing, the portion of the agree- 
ment containing the time limitation . . . would be held to be so ambiguous or so 
unreasonably harsh, when applied to facts such as those presented here as to be 
unenforceable. That, however, was a matter to be determined when the seller 
sought originally to stay arbitration.” Thus the case suggests that arbitration 
clauses will be interpreted by the court, at the time of a motion to stay, rather 
than by the arbitrator.2* 

The third aspect of this new policy toward arbitration is the doctrine ex- 
pressed in the Alpert case that the courts, when considering a motion to compel 
or stay arbitration, are to pass on the question whether there is a real dispute to 
be decided by the arbitrators. While it has not been thus stated, this doctrine in 
essence enables the courts on motion to compel or stay arbitration to consider 
the merits of a controversy which the parties had originally agreed to submit to 
arbitration. It is merely necessary that one of the parties to the contract assert 
that there is in reality no dispute since the clause in controversy has only one 
possible interpretation. The courts seem increasingly willing, when the oppor- 
tunity is thus presented, to keep the matter from going to arbitration by inter- 

18 Cox, The Place of Law in Labor Arbitration, 34 Chi. Bar Record 205, 210 (1953). Consult 
also 63 Harv. L. Rev. 347 (1949). 

19 305 N.Y. 36, 110 N.E. 2d 545 (1953). 

* Tbid., at 37 and 546 (emphasis added). 

™ Thid., at 39 and 547. ®Thid., at 41 and 549. 

* The “‘all claims within X days” type of clause has been a device used by sellers with 
frequent success to avoid both arbitration and actions at law. While the Court of Appeals 
here hints that this result may no longer be expected, the solution suggested is not to send the 


clause to the arbitrators, but to have the parties fight their battle in court when a motion is 
made to compel or stay arbitration. 
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preting the clause in question, or at least by saying that it needs no interpreta- 
tion. The conclusion is frequently reached that the clause means “just what it 
says” and nothing more. The first clear pronouncement of the doctrine that the 
court is to determine the existence of a dispute was made in cases concerning 
labor arbitration.* In the leading case, International Ass’n of Machinists 0. 
Cutler-Hammer,” the collective bargaining agreement between the parties con- 
tained a broad arbitration provision. The controversy concerned interpretation 
of a clause whereby the company agreed “‘to meet with the union . . . to discuss 
payment of a bonus.””* The union urged that the clause required the company to 
make a reasonable effort to come to terms. The court, however, agreed with the 
employer’s contention that to “discuss” a bonus meant to “‘talk” about it, not 
“to do something about it.’’ ‘So clear is this,” said the Supreme Court, ‘“‘and so 
untenable any other interpretation, that we are obliged to hold that there is no 
dispute as to the meaning of the bonus provision. . . .”*” The court held that 
since there was nothing to arbitrate, arbitration could not have been intended to 
extend to this clause. The Cutler-Hammer decision was affirmed without opinion 
by the Court of Appeals, two judges dissenting.** The dissent was based on the 
argument that reasonable men could differ as to the meaning of the clause in 
question. “If there is a possibility of such a construction (as that which the union 
urged] the court should not remove the controversy from the sphere of arbitra- 
tion, particularly when the applicable arbitration clause . . . is so broad.””* It 
should be noted that the court split here not in disagreement over the doctrine 
that a clause may be withheld from the arbitral tribunal if the court finds it 
unambiguous; it disagreed only on the question of the applicability of this doc- 
trine to the situation before it. The Court of Appeals unanimously approved the 
Cutler-Hammer innovation in a later case, General Electric Co. v. United Electrical 
Radio, Machine Workers of America, CIO, specifically holding it to be a ques- 
tion of law whether an arbitrable issue existed between the parties and that this 
question was to be determined by the courts. While this doctrine had perhaps 
been foreshadowed by dicta in earlier commercial cases,** the Alpert decision is 


** The Court of Appeals relied almost solely on these labor cases in the Alpert decision. 


% 271 App. Div. 917, 67 N.Y.S. 2d 317 (1st Dep’t, 1947), aff’d without opinion, 297 N.Y. 
519, 74 N.E. 2d 464 (1947). 


* 271 App. Div. 917, 918, 67 N.Y.S. 2d 317 (ist Dep’t, 1947). 
*7 Tbid. 

*8 See note 24 supra. 

#9 297 N.Y. 519, 520, 74 N.E. 2d 464, 465 (1947). 

% 300 N.Y. 262, 90 N.E. 2d 181 (1949). 


*! Matter of Kramer, 288 N.Y. 467, 43 N.E. 2d 493 (1942). Here the OPA provided a 
price ceiling for cotton goods which lay below the contract price of an unexecuted contract 
for the sale of such goods. On petition to compel arbitration the court, Lehman dissenting, 
held that performance had been frustrated by the order and the contract thereby terminated. 
See also Matter of Gunze Silk Corp., 266 App. Div. 541, 43 N.Y.S. 2d 175 (ist Dep’t, 1943). 














1953} COMMENTS 153 


the first instance where it was plainly extended into the field of commercial 
arbitration by the Court of Appeals.* 

Doubtless a “controversy” is required for arbitration, but it should be noted 
that the mere presence of the parties in court indicates a dispute of some sort. 
A New York court had previously called a dispute “a disagreement based on 
conflict of evidence or opinion. The term implies a situation in which something 
is asserted on one side and denied on the other.”** It cannot be denied that by 
such a test there was a dispute in the Alpert, Cuéler-Hammer, and GE cases. In 
these cases the new judicial concept of arbitration is apparent. The parties had 
included the arbitration clause in their contract expecting that they were thus 
leaving the legal forum and the legal rules and were going to make their own 
law, or more correctly, to allow a third party to make it for them. The New 
York courts’ position is that the parties cannot have this freedom under the 
statute. 

The drastic decline in recent years of the number of commercial cases reaching 
the courts may be explained partly by the general prosperity prevalent during 
that period. But it is probable that this decline is also attributable to the in- 
creasing popularity of arbitration in the commercial world. The growing antip- 
athy toward arbitration on the part of the New York courts may explain the 
uncommercial result in the Alpert decision. However, in Matter of Level Export 
Corp.,* decided several months after the Alpert case, the Court of Appeals 
seems to have deviated from this trend. In the Level Export case, where the 
agreement to arbitrate was incorporated into the sales-contract only by refer- 
ence to the “Standard Cotton Textile Salesnote,” the Court of Appeals denied a 
motion to stay arbitration. The trial court had found that the buyer was not 
acquainted with the “Salesnote” and upheld his contention that he had thus 
not agreed to arbitration. The Court of Appeals, however, reversed. It held 
that there existed no “substantial issue” whether the parties had agreed to ar- 
bitrate. Since the Court of Appeals was sine juris to disturb the specific findings 
of fact below, the Level Export case, though unlike the Alpert case in reaching a 

# While in the earlier case of Application of Brookside Mills, Inc., 94 N.Y.S. 2d 68, 69 
(S. Ct., 1949), aff'd 276 App. Div. 357, 94 N.Y.S. 2d 509 (ist Dep’t, 1950), the Appellate 
Division refused to send a controversy to arbitration on the same grounds, the decision was not 
cited in the Alpert case. In the Brookside Mills case the Supreme Court at Special Term ex- 
plained its position by saying, ‘‘to permit arbitration as to respondents’ right to resort to the 
collateral prior to the maturity date of the loan, would make it possible fcr the arbitrator to 
render an award directly contrary to the provisions of the agreements between the parties.” 
This decision was affirmed on appeal, the court stating that ‘‘where the facts are defined and the 
legal conclusions to be drawn therefrom are well established, a party is not entitled to demand 
an arbitration in order that the law may be modified for his benefit merely because the con- 


tract contains an arbitration clause.”’ 276 App. Div. 357, 364, 94 N.Y.S. 2d 509, 515 (ist Dep’t, 
1950). But cf. Matter of Roselle, 108 N.Y.S. 2d 921 (S. Ct., 1951). 


% Webster v. Van Allen, 217 App. Div. 219, 221, 216 N.Y.S. 552, 555 (4th Dep’t, 1926). 
% 305 N.Y. 82, 111 N.E. 2d 218 (1953). 
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result favorable to arbitration, may be criticised as a commercial law precedent.* 

On the other hand, an assumption that the results reached in the Alpert case 
and the other recent cases discussed above are incidents of the present trend 
away from arbitration leads to a reflection upon the policy underlying the 
arbitration law. 

When the courts see no controversy in the “plain language” of the contract, 
they refuse to send the matter to arbitration because they fear that the arbitra- 
tor might decide in direct contradiction to the express contract terms.** Parties 
cannot and evidently do not spell out every detail in their contracts; much is 
left to implication.*” By refusing to go beyond the “plain meaning”’ of the ex- 
press terms, the courts themselves interfere so as to make possible decisions in 
direct contradiction to these implied terms which the parties have agreed to 
arbitrate. Moreover, it should be noted that the courts do not hear all the evi- 
dence in proceedings to compel or stay arbitration of proceedings which pre- 
sumably do not go to the merits of the controversy. The advantage which the 
arbitration procedure provides by disposing of controversies outside of the tech- 
nical rules of law but in accordance with practical considerations of the trans- 
action between the parties is largely limited by the courts’ new policy toward 
arbitration.** Under the Alpert rule, consideration of trade usage may be more 
greatly limited in arbitration cases than it is in ordinary commercial suits. At 
law, trade usage is an issue for the jury;** in proceedings to compel or stay ar- 
bitration the issue is one solely for the court. 

The present policy of the courts in deciding matters which the parties pre- 
sumably intended to go to arbitral tribunals impairs other basic advantages of 
arbitration—the savings in time and money, and the minimization of the disrup- 
tive influences of litigation where parties are in a continuing commercial rela- 
tionship.” 

There is no doubt that the results reached in arbitration can differ widely 
from those achieved by courts of law.“ It is possible that the courts are becoming 
alarmed at the growing schism between the law as interpreted by the judges and 
actual business practices as interpreted by the arbitrators. The apprehension 
seems justified that the courts in the commercial field are losing one of their most 
important functions, the channeling and rechanneling of the behavior of the 

% The Court of Appeals found that the buyer was long experienced in the textile trade— 
a fact which might lead to the conclusion that he was in fact aware of the arbitration clause in 
the sales note. In the light of the specific finding of fact by the court below, however, the 
Court of Appeals was sine juris to make a contrary finding. 

* See note 32 supra. 57 See text to notes 9 and 10 supra. 


% Another alleged benefit which has been limited is the commercial disposition of contro- 
versies by an arbitrator equipped with special expertise in the field. Mentschikoff, The Signifi- 
cance of Arbitration, 17 Law & Contemp. Prob. 698 (1952). 

%* 9 Wigmore, Evidence § 2440 (3d ed., 1940). 

Consult e.g., 63 Harv. L. Rev. 681 (1949). 

“ Contrast 61 Harv. L. Rev. 1022 (1948). 
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society. The judges may feel that they are in a better position than the arbitra- 
tors to consider the social impact of decisions on issues which have previously 
gone to arbitration. The courts may equally be worried about the inconsistent 
results said by some writers to exist in the arbitration world.“ 

Early critics of the New York arbitration statute suggested that by making 
the agreements irrevocable and specifically enforceable the advantages of ar- 
bitration would in time be lost.** It may be argued that the arbitration system 
yields satisfactory results only if the parties voluntarily submit to arbitration. 
To specifically enforce arbitration agreements, and thus in effect to force the 
parties to arbitrate, perhaps substantially lessens the effectiveness of settling 
controversies without employing the cumbersome court machinery. The increas- 
ing litigation in the arbitration field may indicate that this view has merit.“ 

In other fields of the law the courts have been very hesitant to dismiss con- 
troversies in preliminary proceedings which, at least presumably, do not go to 
the merits. Thus, under the rules for striking sham, frivolous, or irrelevant plead- 
ings, the New York courts have stringently limited the exercise of this discre- 
tion. In a leading case“ it was held that motions to strike irrelevant and re- 
dundant matter are not favored by the courts, and should be granted only when 
the irrelevancy is clear and the redundancy unquestioned. An added require- 
ment, not found in rules governing motions to stay arbitration, is that the mov- 
ing party be clearly aggrieved by the pleading in question.’ In view of these 
firmly established rules concerning motions to strike, the courts’ present treat- 
ment of motions to compel or stay arbitration seems more nearly analogous to 
their treatment of motions to dismiss actions at law. While in the latter instance 
the courts necessarily consider the merits of the case, proceedings to stay or com- 
pel arbitration presumably do not go to the merits. 

As pointed out above, the desirability of an extended system of arbitration is, 
at least, controversial; but in view of the very broad New York arbitration 
“ Consult e.g., Westwood and Howard, Self-Government in the Securities Business, 17 
Law & Contemp. Prob. 518 (1952); Isaacs, Two Views of Commercial Arbitration, 40 Harv. L. 


Rev. 929 (1927); Kronstein, Business Arbitration—Instrument of Private Government, 54 
Vale L. J. 36 (1944). 


* E.g., Phillips, Paradox in Arbitration Law, 46 Harv. L. Rev. 1258 (1933). 


“Tt has also been claimed that under the type of statute which makes the agreement ir- 
revocable, ‘‘wild claims” are being sent to arbitration tribunals. Phillips, Rules of Law in 
Arbitration, 47 Harv. L. Rev. 590, 609-10 (1934). The courts may be attempting to limit the 
use of arbitration as a mechanism for harassment. It should be noted, however, that, due to the 
economical and rapid disposition of disputes by arbitration, possibilities of harassment are 
much less substantial in arbitrarion than they are at law. 

“ New York Rules of Civil Practice, Rules 103, 104 (as amended, 1944). 

“ Nasmic Const. Co. v. Quasman, 215 App. Div. 724, 212 N.Y.S. 391 (2d Dep’t, 1925). 


‘7 See also Terry v. Marx Realty Co., 224 N.Y.S. 37 (S. Ct., 1927), where the court held 
that a motion to strike a denial, which neither shows bad faith nor appears to have been inter- 
posed necessarily as a sham, will be refused. 
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statute, it may be doubted that the courts are justified in so drastically limiting 
the arbitrator’s function in the absence of new legislation.“ 

“ The Judicial Council of New York has suggested an amendment to § 1448 of the New 
York Civil Practice Act providing that a controversy cannot be arbitrated ‘“‘when the con- 
troversy arises out of the performance of the contract and such performance has been ren- 
dered illegal or impossible by law.” This suggested amendment would seem to limit by implica- 
tion the power of the courts to stay arbitration despite an agreement to arbitrate to the cases 
specifically provided for. 17 Annual Rep., Judicial Council of New York, 225 (1951). 


PROPRIETY OF COMMENT ON NON-TAXABILITY 
OF PERSONAL INJURY VERDICTS 


Hall v. Chicago & N.W. Ry. Co.' raises a perplexing problem concerning the 
propriety of informing the jury that personal injury verdicts are not subject to 
federal income tax.” Plaintiff brought suit under the Federal Employers’ Lia- 
bility Act* to recover damages for permanent disability. During the trial the 
judge ruled in chambers that on the issue of earning capacity evidence of earn- 
ings before taxes should be presented.‘ Although the trial resulted in a $50,000 
verdict for plaintiff, the trial court granted plaintiff’s motion for a new trial, 
solely on the ground that it was prejudicial error for defendant’s counsel to tell 
the jury that any award to the plaintiff would not be subject to federal income 
tax. The Illinois Appellate Court reversed and remanded the cause, with direc- 
tions to reinstate the verdict. 

In reaching the decision, the Appellate Court concerned itself primarily with 
the question of whether the defendant would be prejudiced if the jury assumed 
that the judgment was taxable. The court reasoned that if the jurors were not 
informed that the award was not taxable they might erroneously assume the 
contrary and increase it by an amount sufficient to offset the tax. The court con- 
cluded that it was desirable to inform the jury that the verdict would not be 
taxable in order to prevent such an unjustifiable windfall to the plaintiff. The 
court found support for its decision in a recent Missouri Supreme Court® holding 


1 349 Ill. App. 175, 110 N.E. 2d 654 (1953). 

2 Int. Rev. Code § 22(b)(5), 26 U.S.C.A. § 22(b)(5) (1948). 

345 U.S.C.A. §§ 51-60 (1943). 

* This ruling is supported by the bulk of Anglo-American authority: Billingham v. Hughes, 
[1949] 1 K.B. 643, 9 A.L.R. 2d 311 (1949); Chicago & N.W. Ry. Co. v. Curl, 178 F. 2d 497 
(C.A. 8th, 1949); Stokes v. United States, 144 F. 2d 82 (C.A. 2d, 1944); Smith v. Pa. R. Co., 99 
N.E. 2d 501 (1950). These cases hold that the trial court’s refusal to allow evidence of plaintiff’s 
net income after tax deductions was not reversible error, principally because such deductions 
are too conjectural and would involve insuperable difficulties in estimating the amount of 
income tax which the injured person would be liable to pay on his future earnings because of 
dependencies, outside income, and other considerations. But cf. De Vito v. United Airlines, 
98 F. Supp. 88 (1951). 


* Dempsey v. Thompson, — Mo. —, 251 S.W. 2d 42 (1953), overruling Hilton v. Thomp- 
son, 360 Mo. 177, 227 S.W. 2d 675 (1950). Criticizing Dempsey v. Thompson, see 33 B.U.L. 
Rev. 114 (1953), 32 Neb. L. Rev. 491 (1953). 
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that it was error for the trial judge to deny defendant’s request for an instruc- 
tion informing the jury that no income tax would be assessed upon an award 
for personal injury. 

In its decision the Appellate Court ignored the possibility that the plaintiff 
might be prejudiced by a comment to the jury that the award is tax free. Indi- 
vidual jurors, sensitive to tax burdens, might decide that since the plaintiff 
would have paid a tax on his income had he not been injured, he would be fully 
compensated by an award based on his net income. Such a result would be con- 
trary to the measure of damages announced by the trial judge that only earn- 
ings before taxes should be considered. 

It seems, therefore, that informing the jury that the award is taxable might 
well be prejudicial to the plaintiff, whereas withholding such information might 
prejudice the defendant. The resolution of this conflict depends upon a guess re- 
garding the behavior of juries. Their behavior is so unpredictable that one may 
question the assumption underlying the decision of the Illinois Appellate Court, 
and the Missouri case relied upon, that the average juror would believe the 
award subject to income tax if not appraised to the contrary. The issue of income 
tax might never occur to the average juror, in which case there would be no 
possibility of prejudice to either party. Even if the jury believed the award tax- 
able, there is some question as to whether it would violate the judge’s instructions 
and increase the award. If properly instructed the jury would be told to base 
its award exclusively on specifically enumerated items, e.g., loss of earnings, 
pain and suffering, and medical expenses.* By the same token, it may be doubted 
that the jury would decrease an award simply because informed that it is not 
taxable. Given the inconclusiveness of speculations concerning the jury’s re- 
sponse in this situation, a court might justifiably rely on the presumption that 
the jury follows the instructions of the court.’ In that event both parties would 
be adequately protected by proper instruction regarding the measure of dam- 
ages without any reference to the taxability of the award. On the other hand, 
it may be urged that the conflict be resolved as follows: since the alternative 
possibilities of prejudice to either party are remote, or at least equal, the remark 
should be sanctioned simply because it is, after all, true. A court, of course, 
might be moved to accept this position if convinced that recent personal injury 


***You ‘may consider (1) what evidence there is of the nature and extent of plaintiff’s 
injuries . . . (2) the physical disability of the plaintiff resulting from such injury . . . (3) the 
physical pain and suffering plaintiff has suffered as a direct and proximate result of such 
alleged injuries. . . . (4) the loss of earnings.” Hall v. Chicago & N.W. Ry. Co., 349 Ill. App. 
175, 110 N.E. 2d 654 (1953), Abstract of Record #45920, Instruction 5, p. 311; ‘‘Both the ques- 
tions of liability and damages are matters to be determined from evidence and under the 
instructions of the court. Prejudice, sympathy or any outside matters should not affect your 
judgment.’’ Ibid., at Instruction 30, p. 326. 


™ Marder, Luce & Co. v. Leary, 137 Ill. 319, 26 N.E. 1093 (1891) (there would be no pur- 
pose in giving a jury instructions in any case if it is to be assumed that the jurors do not follow 


them) ; Devine v. Chicago City R. Co., 167 Ill. App. 351 (1912); Brant v. Chicago & A. R. Co., 
294 Ill. 606, 128 N.E. 732 (1920). 
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awards have been too large. Although this factor is one of doubtful relevancy, 
it seems to have moved the court in the Hall case.* 

Such a result invites consideration of other situations in which the controlling 
standard of tort damages is sought to be supplemented under the guise of self- 
protection. Indeed it was urged by the plaintiff that the rule that he is not en- 
titled to have his award increased to cover attorney’s fees and costs established 
the general proposition that the disposition of the award, once it reached the 
hands of the plaintiff, should not enter into the jury’s calculation. It might fol- 
low from such a principle that the fact that the plaintiff does not have to dispose 
of a part of the award—for payment of income tax—should also not be con- 
sidered. The issue of attorney’s fees is clearly distinguishable, however, since 
the commenting party seeks only to prejudice the other party and not to protect 
some legitimate interest of his own.’ A more telling analogy may be made to the 
exclusionary rule concerning insurance. Defendant’s counsel is not permitted 
to inform the jury that the defendant is uninsured’® despite the possibility that 
the jury might otherwise assume insurance and find liability or increased dam- 
ages because of its notions of desirable risk distribution. Likewise prohibited 
are attempts to infiltrate the issue of the financial status of the parties" by a 
comment to the effect that the affluence of the parties should not be taken as 
an index of credibility. 

A parade of such examples might convince a court to exclude a comment jus- 
tified as relevant on the assumption that the jury will fail to comply with its 
express instructions. 


* The court quotes with seeming approval a portion of the opinion in Wetherbee v. Elgin, 
Joliet & Eastern Ry. Co., 191 F. 2d 302, 309 (C.A. 7th, 1951): ‘‘The way the amounts 
awarded in verdicts in personal injury cases have been rapidly increasing is a matter of con- 
cern to all who are interested in a fair and orderly administration of justice.” 


* Counts v. Thompson, 359 Mo. 485, 222 S.W. 2d 487 (1949) (amount of fee plaintiff’s 
attorney is to receive in action for injury under F.E.L.A. should not be considered by the jury 
in determining the amount of damages). Washburn v. Burke, 84 Ill. App. 587 (1899); Oelrichs 
v. Spain, 15 Wall. (U.S.) 211 (1872); Ritter v. Ritter, 381 Ill. 549, 46 N.E. 2d 41 (1943). 


© In most American jurisdictions it is reversible error to admit evidence that defendant is 
insured and that the loss will fall upon an insurance company. Accord: Rodzborskin v. Ameri- 
can Sugar Refining Co. of New York, 104 N.E. 616 (1914); 2 Wigmore, Evidence § 282(a) 
(1940); 25 Mich. L. Rev. 208 (1926); William v. Tourrangeau, 116 Vt. 199, 77 A. 2d 565 (1950) 
(where defendant attempted to prove lack of coverage, evidence held improperly admitted) ; 
4 A.L.R. 2d 748, 761 (1949) (note on general topic). 


™ Herstein v. Kemker, 19 Tenn. App. 681, 94 S.W. 2d 76 (1935) (after ruling that evidence 
of pecuniary condition of both plaintiff and defendant was incompetent on damage issue, de- 
fense attorney had duty to abide by ruling and refrain from statement in jury’s presence 
which directly or inferentially called attention to such matters); Weave v. Shell Oil Co., 129 
Cal. App. 232, 18 P. 2d 36 (1933) (where plaintiff’s counsel stated defendant was great rich 
corporation, new trial properly granted); Goldstein v. New York, 111 N.Y.S. 2d 615 (1952) 
(counsel’s remark that city was rich and had made provisions for paying such claims was im- 
proper); De Rosseau v. Chicago St. P. & M. Ry. Co., 256 Wis. 19, 39 N.W: 678 (1949) (im- 
proper appeal to prejudice because of wealth of a party sufficient ground for a new trial). 
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CONSTITUTIONAL OBJECTIONS TO THE CREATION 
OF STATE AUTHORITIES 


Recent years have seen a rapid increase in the number of state authorities 
established as agencies for the financing, construction, and administration of 
public works.! A major reason for this rapid growth has been the interest of 
state legislatures in avoiding prohibitions of unusual state expenditures imposed 
by stringent constitutional debt limitations.? Even public projects which could 
be fully financed from their own revenues may be barred if directly financed by 
the state, because requiring large initial capital outlays. But because the 
authority, unlike other state administrative agencies, is outside the regular 
structure of the state government,’ its debt obligations are at least in form not 
those of the state, and its use may make projects of this type, and perhaps 
others, legally possible. 

Authorities have been said to have demonstrated important functional ad- 
vantages as well.‘ They may be more likelv than traditional state agencies to 
provide long-term programs of public construction with continuity of planning 
and administration;' they may serve to insulate the management of public 
works from the pressures of state politics ;* and they may provide means for the 
simplification of joint projects by groups of states.’ 

1 The public authority device may be used to finance and construct a particular project 
or a general authority may be organized for the purpose of constructing virtually any public 
improvement such as schools, roads, or airports. See the description of the Pennsylvania 
General State Authority, page 162, infra. The growth of the public authority was greatly 
stimulated by the public works policies developed during the early years of the New Deal. 
In order to avail themselves of large grants of federal aid, the states established public authori- 
ties for the purpose of financing the remainder of the cost of the public projects. 

? E.g., Ohio Const. Art. VIII, § 1: ‘“The State may contract debts, to supply casual deficits 
or failures in revenues, or to meet expenses otherwise not provided for; but the aggregate 
amount of such debts, direct or contingent ... shall never exceed seven hunured and 
fifty thousand dollars... .’”” See Ga. Const. Art. § 2-5601. Other states have provided that 
“{flor the purpose of defraying extraordinary expenses and making public improvements, the 
state may contract public debts; but such debts shall never, in the aggregate exceed one million 
dollars. . . .’’ Kansas Const. Art. XI, § 6. See Idaho Const. Art. VIII, § 1. 

* The public authority has been defined as a ‘‘corporate body created by legislative enact- 
ments to function outside of the normal structure of government in the construction or 
operation of revenue producing enterprises.”’ Griffenhagen, Highway Finance and Taxation in 
New York 78-79 (1950). Governmental bodies which have the power to levy taxes or special 
assessments are excepted from this definition. Nehemkis, The Public Authority: Some Legal 
and Practical Aspects, 47 Yale L. J. 14 (1937); Gulik, Authorities and How To Use Them, 8 
Tax L. Review 47 (1947). 

4 Nehemkis, op. cit. supra note 3; Resolution of Governors’ Conference, Proceedings of the 
Governors’ Conference 192 (1952). 

5 “Since the authority depends for economic survival upon its own earnings rather than 
upon legislative largess, a greater degree of operating efficiency necessarily results.’”” Nehem- 
kis, op. cit. supra note 3. 

*See Resolution of Governors’ Conference, op. cit. supra note 4. 

7 The New York Port Authority is an excellent example of the results of interstate co- 
operation obtained through the use of the authority device. See Nehemkis, op. cit. supra 
note 3, at 30-31. 
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However, the growth of use of authorities has been retarded by recurrent 
constitutional challenges. The major attack has been that the debt of the 
authority is in fact not distinct from that of the state, and should not be 
exempted from the constitutional debt limit. Unconstitutionality has also been 
urged on grounds: (1) that the operation of the authority would involve state 
participation in prohibited “internal improvements”; (2) that the enabling act 
would authorize developments “special and local” in character; (3) that the 
enabling act creates a corporation by special enactment; (4) that the act en- 
visages violation of constitutional provisions against donation of state property 
to private corporations; and (5) that the creation of the authority constitutes 
an unlawful delegation of legislative power.*® 

As the public authority is a comparatively recent development, courts have 
turned for guidance on these constitutional objections to precedents in the fields 
of municipal corporations, state institutions, and administrative agencies.* The 
purpose of this comment is to examine and evaluate the most important con- 
clusions which have been reached. 


I 


The initial outlays of state authorities are ordinarily financed by the flotation 
of revenue bonds. The question immediately arises whether the bonds are to be 
considered a debt of the state in excess of the constitutional limitation. 

Where the principle and interest of the bonds are to be paid from a special 
fund derived exclusively from the operation of the authority, rather than from 
funds of the state, the authority is considered self-liquidating and its debt not 
that of the state.'® To secure this result it is usually necessary to provide in such 


* Other constitutional objections which have not been upheld by the courts include: (1) 
that the state tax exemption granted the authority violates the constitutional prohibition 
against the granting of state tax exemptions to corporations. Application of Oklahoma Turn- 
pike Authority, 203 Okla. 335, 221 P. 2d 795 (1950); Meisel v. Tri-State Airport Authority, 
— W.Va. —, 64 S.E. 2d 32 (1951); Kelley v. Earle, 325 Pa. 337, 190 Atl. 140 (1937); (2) 
that there has been an unconstitutional appropriation of state funds. Geboski v. Montana 
Armory Board, 110 Mont. 487, 103 P. 2d 679 (1940); Syverton v. Jones, 74 N.D. 465, 23 N.W. 
2d 54 (1946); Washington Toll Bridge Authority v. Yelle, 195 Wash. 636, 82 P. 2d 120 (1938); 
(3) that the title of the enabling act violates the constitutional mandate that every act of the 
legislature shall embrace but one subject which shall be clearly expressed in the title. Applica- 
tion of Oklahoma Turnpike Authority, 203 Okla. 335, 221 P. 2d 795 (1950); Clarke v. South 
Carolina Public Service Authority, 177 S.C. 427, 181 S.E. 481 (1935); Washington Toll Bridge 
Authority v. Yelle, 195 Wash. 636, 82 P. 2d 120 (1938). 


* Unlike municipal corporations, the public authority has no power to levy taxes or special 
assessments; while unlike state administrative agencies, the authority is a body corporate 
existing outside the structure of state government. 


© California Toll Bridge Authority v. Wentworth, 212 Calif. 298, 298 Pac. 485 (1931); 
Application of Oklahoma Turnpike Authority, 203 Okla. 335, 221 P. 2d 795 (1950); New 
Jersey Turnpike Authority v. Parsons, 3 N.J. 235, 69 A. 2d 875 (1949); People v. Chicago 
Transit Authority, 392 Ill. 77, 64 N.E. 2d 4 (1945). The Idaho courts have held that the special 
fund doctrine is not the law of the state and that the debt of the Water Conservation Board 
is a debt of the state. State Water Conservation Board v. Enking, 56 Idaho 722, 58 P. 2d 779 
(1936). 
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bonds that the credit of the state is not pledged;" thus the holder can ordinarily 
look only to the income and properties of the authority for security. 

Although courts are agreed that if “general funds” of the state are directly 
available to an authority’s bondholders, the bonds constitute state debt," there 
is disagreement as to what constitutes “general funds.” Some courts have held 
that all tax revenues fall within this category.!* Others have excepted certain 
special taxes whose revenues are to be used solely to service and redeem the 
obligations of the authority.’ This latter view permits the debt to remain out- 
side the constitutional limit even though the authority is not internally self- 
liquidating. However, the revenues from such special tax must not be comingled 
with other state funds,“ or with revenues derived from the same tax before it 
was earmarked for the authority’s use."* 

Where a special tax is comparable in incidence to fees, service charges or 
other revenues which might be directly derived from the authority’s operation, 
this similarity in treatment seems justified. A tax upon motor fuel to provide 
for the improvement of public highways is not strikingly different from a toll 
whose revenues service and retire turnpike construction bonds. Where the rela- 
tionship between the incidence of the tax and the use of the authority’s facilities 
is remote, the application of the special fund doctrine may be more suspect if 
the policy of the constitutional limitation is to be respected. 

Where the user of the facilities of the authority is not the toll- or tax-paying 
public, however, but the state itself, courts have found difficulty in considering 
the project self-liquidating within the meaning of the special fund doctrine. In 
these situations “rentals” paid by the state to the authority provide the fund 
from which the debt is serviced and redeemed. General funds of the state may 
be wholly or in part the source of the monies paid as rent. Courts have differed 


1 Kelley v. Earle, 320 Pa. 449, 182 Atl. 501 (1936); Public Institutional Building Authority 
v. Griffith, 135 Ohio St. 604, 22 N.E. 2d 200 (1939). See New Jersey Turnpike Authority v. 
Parsons, 3 N.J. 235, 69 A. 2d 875 (1949). In South Carolina, however, pledging the credit of 
the state will not constitute the bonds of the authority a debt of the state so long as it can be 
shown that the revenues derived from the operation of the authority will be sufficient to service 
and redeem the bonds. Crawford v. Johnston, 177 S.C. 399, 181 S.E. 476 (1935); Clarke v. 
South Carolina Public Service Authority, 177 S.C. 427, 181 S.E. 481 (1935). 


® McQuillan, Municipal Corporations § 43.31 (1950), and cases collected therein. 


18 Crawford v. Johnston, 177 S.C. 399, 181 S.E. 476 (1935); In re Opinions of Justices, 225 
Ala. 356, 143 So. 289 (1932). See People v. Barrett, 373 Ill. 393, 26 N.E. 2d 478 (1940). 


14 Ziegler v. Witherspoon, 331 Mich. 337, 49 N.W. 2d 318 (1951) (gas tax to redeem bonds 
of highway commission); Johnson v. McDonald, 97 Colo. 324, 49 P. 2d 1017 (1935) (gas tax 
to redeem bonds of highway commission) ; Capitol Addition Building Commission v. Connally, 
39 N.M. 312, 46 P. 2d 1097 (1935) (tax upon civil actions to redeem bonds of building com- 
mission). 

6 Tt is necessary to provide that all of the revenues in the redemption fund are obtained 
solely from the operations of the improvement. In re Senate Resolution No. 2, 94 Colo. 101, 
31 P. 2d 325 (1933); Johnson v. McDonald, 97 Colo. 324, 49 P. 2d 1017 (1935). 


* Public Institutional Building Authority v. Griffith, 135 Ohio St. 604, 22 N.E. 2d 200 
(1938). 
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as to whether this form of arrangement should be treated as a contract of lease 
between two distinct entities,” or whether the state should be treated as having 
purchased in an indirect manner an improvement the cost of which may exceed 
the debt limitation.'* 

A common form of the arrangement is a long-term lease or contract in which 
the state obligates itself to make a series of payments sufficient to cover interest 
and sinking fund charges on the authority’s debt.'* Thus, the extent of the lia- 
bility of the state is the same as though it had itself issued the securities, except 
that the credit of the state is not pledged in case of default. The question most 
often raised as to these facts is not whether the authority’s bonds are to be con- 
sidered a debt of the state, but whether the obligation of the state under the 
lease constitutes debt within the constitutional meaning.*° If the court is un- 
willing to assume that future “surplus revenues” of the state will be adequate 
to cover the payments and are properly committed by the present legislature 
for future years, it will designate the arrangement a purchase—on the install- 
ment plan—and hold it unconstitutional.” But it will be termed a lease and 
upheld if the court is persuaded that the obligation bears an appropriate rela- 
tionship to prospective state income.” Under this view the courts may go on to 
say that the source of the authority’s income makes no difference and that its 
operations are considered self-liquidating.** Thus neither are the authority’s 
bonds treated as debts of the state. 

In Kelley v. Earle* the Pennsylvania court, on successive hearings, adopted 
first one view and then the other of a thirty year lease, by the state, of an 
authority’s property. The state legislature had established a general state 
authority with unusually broad functions—‘the construction, improvement, 
maintenance and operation of . . . sewer systems... , public buildings... , 
state arsenals, armories and military reserves, State airports and landing fields, 
State Tuberculosis Sanatoria, additions to present state hospitals, normal 
schools, teachers colleges, penal or correctional institutions, State highways 
and bridges . . . , swimming pools and lakes on State-owned land, and low head 
dams. .. .’”™ Nearly half of the cost of the projects was to be paid for by the 

17 Kelley v. Earle, 325 Pa. 337, 190 Atl. 140 (1937); Preston v. Clements, 313 Ky. 479, 232 


S.W. 2d 85 (1950); Geboski v. Montana Armory Board, 110 Mont. 487, 103 P. 2d 679 (1940). 
See Loomis v. Keehn, 400 Ill. 337, 80 N.E. 2d 368 (1948). 


18 McCutcheon v. State Building Authority, — N.J. —, 97 A. 2d 663 (1953); Opinion of 
Justices, — Me. —, 79 A. 2d 753 (1951); Public Institutional Building Authority v. Griffith, 
135 Ohio St. 604, 22 N.E. 2d 200 (1939) (semble); Greening v. Green, 382 Ill. 577, 47 N.E. 
2d 465 (1943). 


1 Kelley v. Earle, 325 Pa. 337, 190 Atl. 140 (1937); McCutcheon v. New Jersey Building 
Authority, — N.J. —, 97 A. 2d 663 (1953). 

*° Cases cited note 17 supra. 

™ Cases cited note 18 supra. 

® Cases cited note 18 supra. *3 Cases cited note 17 supra. 

™ 320 Pa. 449, 182 Atl. 501 (1936), rev’d on rehearing, 325 Pa. 337, 190 Atl. 140 (1937). 

% 320 Pa. 449, 451, 182 Atl. 501, 502 (1936). 
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Federal Emergency Relief Administration, which would also purchase the 
authority’s revenue bonds to finance the difference. 

On first hearing, the court held that the lease, payments under which were 
to finance construction of certain waterworks, was unconstitutional. The court 
recognized that “‘a contract of a municipality which is within the current reve- 
nues of the municipality does not constitute a debt within the meaning of the 
constitutional restriction thereon. . . .”* However, it went on to say: ‘“‘Where 
it does not appear . . . that an obligation incurred by a municipality can be met 
out of current revenues, the obligation must be considered a debt . . . if it in fact 
represents an extraordinary or capital expenditure, even though it may be ar- 
ranged so as to appear to be an ordinary and usual expense.’”’ The court ap- 
plied this theory to the present leasing arrangement, pointing out, first, that no 
means of insuring the payment of future installments had been provided; sec- 
ond, that it could not be assumed that there would be sufficient “surplus reve- 
nues” in each biennium to meet the contemplated payments; and finally, that 
under the arrangements, bondholders might, in case of default, take in satisfac- 
tion of their claims property conveyed by the state to the Authority, and which 
was to be returned in its improved condition to the state at the expiration of 
the lease.** On rehearing, however, the court reversed itself, and upheld the 
legality of the Authority.” In the interim several changes had been made in the 
arrangements. Most important, in the eyes of the court, were that the property 
of the Authority was no longer to revert to the state, and that provision had been 
made in the bonds exempting the land of the Authority from execution in case 
of default. But central to the court’s self reversal was that it was now persuaded 
that there were to be “sufficient revenues available for such purposes,” and that 
the “Legislature . . . [would] appropriate said sum as an ordinary and current 
expense of government. . . .””*° 

Other courts, however, have insisted that long term lease arrangements are 
subject to the constitutional ban.™ For this reason some legislatures have been 
forced to resort to a series of short term leases to accomplish the same objective. 
Although the constitutional objection can in this way be avoided,® practical 
problems arise. There can be no assurance that legislatures, from term to term, 
will renew the lease, and should they fail to do so the authority’s properties are 
likely to have few alternative uses which could secure revenue to protect its 
bondholders. Unless some extra-legal assurance of continuity of the arrangement 
is present, it is difficult to see how financing could be accomplished. 

Even under the long term lease plan there is a similar question as to whether 


* Tbid., at 457 and 504. # 325 Pa. 337, 190 Atl. 140 (1937). 
” Tbid., at 457 and 504. * Tbid., at 342 and 143. 
8 Thid., at 460 and 505. * Cases cited note 18 supra. 


* Opinion of Justices, 252 Ala. 465, 41 So. 2d 761 (1949); Opinion of Justices, 256 Ala. 170, 
54 So. 2d 68 (1951); Loomis v. Keehn, 400 Ill. 337, 80 N.E. 2d 368 (1948). 
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future legislatures will appropriate funds to meet the periodic rental payments.** 
However, most courts have been willing to assume that obligations under the 
long term leases will be met.* 

The majority opinion in the recent decision of the New Jersey court in 
McCutcheon v. State Building Authority® refuses to accept either alternative, 
however. Various departments of the state had undertaken both long and short 
term leases with a newly formed State Building Authority. The court found the 
entire arrangement unconstitutional, striking down the enabling act, and 
declaring that: 

While in form a way of providing the State with leasehold interests in building 
facilities for public use, in reality the design of the act is to enable the State by con- 
bracts of purchase to acquire for state use buildings possessed and constructed by the 
Authority by means of bond issues sustained by the State’s promise to supply in the 
guise of rentals sufficient money to liquidate the bonds, available only through the 
medium of annual appropriations,™ 

The dissent,*” however, a much more carefully reasoned opinion, distin- 
guished between the short and long term leases and found neither a source of con- 
stitutional difficulty. Dealing with the short-term leases, the dissenting judges 
pointed out that the “State’s obligation at most is to pay for current yearly 
occupancy ... and it seems frivolous to suggest that such obligation impairs 
the letter or purpose of the constitutional provision. . . .”** Treating the long 
term lease, the dissenting judges pointed to the already existing long term ar- 
rangements of the state with private property owners, where the “future rent- 


als” problem was the same as under the similar arrangements with the Authori- 
ty. These had presented no difficulty and had not been thought to constitute 
debts of the state. Relying heavily on Kelley v. Earle,** the dissenting judges 
concluded that “the adverse practical effects and retrogressive action taken by 
the majority’’“° should be averted by according the leases with the Authority 
the same respect as leases with private corporations. 


II 
Although the major constitutional objection to the authority form has been 
in terms of state debt limitations, other bases for attack merit consideration. 


3 Public Institutional Building Authority v. Griffith, 135 Ohio St. 604, 22 N.E. 2d 200 
(1939). See Kelley v. Earle, 320 Pa. 449, 182 Atl. 501 (1936). 

“Tf the contract necessitates the continued existence of existing legislation, the future 
legislatures are barred . . . from modifying that legislation so that the obligation of the con- 
tract will be impaired, for one of the powers delegated to the Federal Government was the 
power to restrict legislation by a state impairing the obligations of contract.” Johnson v. 
McDonald, 97 Colo. 342-43, 49 P. 2d 1017, 1026 (1935), referring to U.S. Const. Art. 1, § 10, 
cl. 1. See Ziegler v. Witherspoon, 331 Mich. 337, 49 N.W. 2d 318 (1951); Boynton v. Kansas 
State Highway Commission, 139 Kan. 391, 32 P. 2d 493 (1934). In each of these cases the 
courts were concerned with funds earmarked for highway bond redemption funds. In other 
cases, the courts have evidently assumed that future legislatures would appropriate the neces- 
sary funds. See Kelley v. Earle, 325 Pa. 337, 190 Atl. 140 (1937); Wyatt v. Beall, 175 Md. 
258, 1 A. 2d 619 (1938). 

%— NJ. —, 97 A. 2d 663 (1953). 7 Tbid., at 673. 325 Pa. 337, 190 Atl. 140 (1937). 

* Thid., at 668. (Emphasis added.) * Ibid., at 677. 

4° McCutcheon v. State Building Authority, — N.J. —,97 A. 2d 663, 679 (1953). 
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In several of the states whose constitutions prohibit the state’s being a party 
to, or participant in, any projects of “internal improvement,’ the authority 
has been challenged on this ground.“ But in no case has this objection proved 
fatal. Courts have most often said that the creation of the public authority is 
simply the appropriate exercise of “police power,’’** that the prohibition does 
not interdict a project undertaken for the “public benefit,” or that the ban 
applies only to a narrowly limited group of projects within which the activities 
of the authority does not fall. 

Neither have objections that the enabling act creating the authority violates 
a constitutional prohibition of the enactment of laws, “special and local” in 
character,“ been upheld by the courts. The act is not “special and local” merely 
because it appears that one section of the state is to be particularly benefited 
by the improvement.“ The act will be considered general if there is some sub- 
stantial basis for the classification, and if it operates uniformly upon all persons 
coming within the class, Thus, acts authorizing bridge or public transit authori- 
ties have been upheld though they specify that improvements are to be made 
only in counties of a certain class even where it is obvious that the class has been 
defined to include only one county. Acts creating highway authorities have 
been upheld although roads were to be constructed in only one area, since facili- 
ties for vehicular travel throughout the state would be improved.” 

Objections that the authorizing act contravenes a constitutional provision 
prohibiting the creation of corporations by special acts have been treated dif- 
ferently by different courts. Although the public authority is usually set up as 
a body corporate, in many states noncorporate boards have been established 
with power to issue revenue bonds. In the latter cases the courts have held that, 


“ E.g., Ala. Const. Art. IV, § 93, as amended (1946): ‘‘The state shall not engage in works 
of internal improvement, nor lend money or its credit in aid of such . . . nor shall the state be 
interested in any private or corporate enterprise . . . or lend money or its credit to any indi- 
vidual, association, or corporation. .. .” 


“ Boynton v. Atherton, 139 Kan. 197, 30 P. 2d 291 (1934); Opinion of Justices, 256 Ala. 
170, 54 So. 2d 68 (1951); Erickson v. King, 218 Minn. 98, 15 N.W. 2d 201 (1944). 


4 Opinion of Justices, 256 Ala. 170, 54 So. 2d 68 (1951). 


“4 Boynton v. Atherton, 139 Kan. 197, 30 P. 2d 291 (1934). The court declared, however, 
that a failure to specify what improvements were to be undertaken would be fatal since it 
could then not be determined whether the projects to be constructed were for the public 
benefit. 


“ See Erickson v. King, 218 Minn. 98, 15 N.W. 2d 201 (1944). 
“ E.g., Ill. Const. Art. IV, § 22; Okla. Const. Art. IV, § 46. 


‘" Application of Oklahoma Turnpike Authority, 203 Okla. 335, 221 P. 2d 795 (1950); 
Sheldon v. Grand River Dam Authority, 182 Okla. 24, 76 P. 2d 355 (1938); Coleman v. Lewis, 
181 S.C. 10, 186 S.E. 625 (1936). 


“ Sheldon v. Grand River Dam Authority, 182 Okla. 24, 76 P. 2d 355 (1938). 


“ Tranter v. Allegheny County Authority, 316 Pa. 65, 173 Atl. 289 (1934); People v. 
Chicago Transit Authority, 392 Ill. 77, 64 N.E. 2d 4 (1945). 


% Coleman v. Lewis, 181 S.C. 10, 186 S.E. 625 (1936). 
“ E.g., Ohio Const. Art. XIII, § 1; Ill. Const. Art. XI, § 1. 
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despite their many corporate attributes, such bodies are but agencies of the 
state,” and that the corporations ban is inapplicable. Where the authority has 
been incorporated, some courts have held that the prohibition still will not apply 
if the corporation has been created for a ‘‘public purpose.’** Others have held 
that the authority is in fact a municipal corporation specifically exempted from 
the constitutional provision.” 

The constitutional ban against the donation of public property to private 
corporations® has also been held inapplicable on the grounds that the authority 
has been set up for a “public purpose.”® Since in the usual case the property 
will revert to the states once the revenue bonds have been retired, the courts 
have had no difficulty in reaching this conclusion. 

Where a full scale attack has been made upon the constitutionality of an 
authority, one contention has been that the creation of the authority constitutes 
an unlawful delegation of legislative powers. This objection has not been taken 
seriously by the courts. It is enough that the limits upon power of the authority 
are carefully delineated.*’ Determining where a road should be built,®* what 
tolls or rentals should be charged,** or what quantities of bonds to float, has 
been upheld by the courts as a function properly delegable to an authority. 

In view of the extensive improvement programs now being carried on or con- 
templated, the use of the public authority will probably increase. Various con- 
stitutional objections will continue to be raised, but it is doubtful whether they 
will meet with much success. The only objection with substantial merit is that 
concerned with the debt limitation. But so long as the authority is self-liquidat- 
ing and no recourse can be had to the funds of the state beyond the constitution- 
al limit, the prohibition should not apply. The state public authority has shown 
itself to be valuable in terms of efficiency and useful, although not infallible, in 
avoiding narrow constitutional limitations. 


52 Ennis v. State Highway Commission, — Ind. —, 108 N.E. 2d 687 (1952). 


53 Meisel v. Tri-State Airport Authority, — W.Va. —, 64 S.E. 2d 32 (1951); Normile v. 
Cooney, 100 Mont. 391, 47 P. 2d 637 (1935). 


54 People v. Chicago Transit Authority, 392 Ill. 77, 64 N.E. 2d 4 (1945). 
55 E.g., Ala. Const. Art. IV, § 99. 


% Alabama State Bridge Authority v. Smith, 217 Ala. 311, 116 So. 695 (1928); Allen v. 
Ferguson, 155 Ohio St. 26, 97 N.E. 2d 660 (1951). 


57 Johnson v. McDonald, 97 Colo. 324, 49 P. 2d 1017 (1935); Normile v. Cooney, 100 Mont. 
391, 47 P. 2d 637 (1935). 


58 Normile v. Cooney, 100 Mont. 391, 47 P. 2d 637 (1935); Estes v. State Highway Com- 
mission, 235 Ky. 86, 29 S.W. 2d 583 (1930). 


& Kelley v. Earle, 325 Pa. 337, 190 Atl. 140 (1937); Ennis v. State Highway Commission, 
— Ind. —, 108 N.E. 2d 687 (1952). 


*° Coleman v. Lewis, 181 S.C. 10, 186 S.E. 625 (1936). 
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The Passing of Parliament. By G. W. Keeton. London: Ernest Benn Ltd., 
1952. Pp. vii, 208. $4.50. 


It is now almost a generation since the appearance of Lord Chief Justice 
Hewart’s The New Despotism, with its fiercely uninhibited attack upon the then 
rapidly developing body of administrative law in the United Kingdom. Profes- 
sor Keeton, Dean of the Faculty of Laws at University College, London, has 
over the years built himself a reputation as a legal scholar and writer: yet even 
without the direct association with Lord Hewart’s polemic which the publishers 
of The Passing of Parliament make on the jacket of the book, it is soon clear that 
Professor Keeton’s new book is another sample of that “anti-bureaucratic school 
of thought” of which (in Professor Robson’s words) Lord Hewart was “the 
crudest and most undiscriminating exponent.”* 

The burden of Professor Keeton’s complaint is familiar enough. Professor 
A. V. Dicey, the high-priest of English Constitutional Law at the turn of the 
century, had seen the English constitutional system of the day as resting upon 
two cardinal principles, the Sovereignty of Parliament and the Rule of Law, the 
latter principle often translated as meaning the supremacy of the common law, 
administered by the ordinary courts independent of the executive. As Professor 
Keeton now and many others before him have noted, Dicey’s thesis no longer 
corresponds to the actual facts of the English Constitution, marked as it is, in 
terms of present-day practice, by widespread delegations of legislative (rule- 
making) power to the Executive departments, and with the Executive increas- 
ingly removed, through successive Parliamentary enactments, from the possi- 
bility of direct control by the common-law courts. Facing the facts of the wide- 
spread transformation of working practices of government in twentieth century 
Britain under the impact of rapidly changing social and economic conditions, 
writers like Robson, Jennings, Friedmann, and Schwartz, have given more than 
passing attention to the problem of how the immense administrative machinery 
that has grown up with the modern complex economically-organized state can 
be accommodated to the traditional ideals of the free democratic society. Profes- 
sor Keeton, by contrast, has eschewed pragmatic enquiries of this nature—he 
has not been concerned, as he eventually acknowledges, to canvass the ‘‘safe- 
guards, actual or possible, which could check the relentless advance of admin- 
istrative tyranny in Great Britain. Within the existing framework, such safe- 
guards could not be effective” (p. 207). Instead, his work is confined, essentially, 


! Robson, Justice and Administrative Law 462 (3d ed., 1951). 
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to searching for the causes for the transformation of the English Constitution, 
as Dicey saw it, into the Constitution of the present day, and also to regretting, 
at some length, the fact of that transformation. In Professor Keeton’s opinion 
it is not necessary to look very far for an explanation for the transformation of 
the English Constitution. “From the beginning of the nineteenth century, it has 
been assumed that political democracy is synonymous with the exercise of the 
vote by the adult population, male and (later) female. . . . If we examine the 
century and a quarter which has elapsed since the agitation leading to the first 
Reform Bill of 1832 reached considerable proportions, we can only conclude that 
the movement to invest the adult population of these islands with political sig- 
nificance has been substantially a failure. Voting was an act of some personal 
significance when electorates extended to a few hundreds, but the political sig- 
nificance of the vote has diminished with each extension of the franchise. . . . 
The Duke of Wellington was right when he hailed the first Reform Bill as the 
first stage of a flood which would eventually submerge the Constitution” 
(pp. 55-60). 

But this was only the beginning according to Professor Keeton. ‘Once it is 
conceded,” he suggests, “that the counting of heads, irrespective of what is in- 
side them, is the criterion by virtue of which a choice is made between opposing 
policies, then it follows that a second chamber is an obstacle to progress” 
(p. 60). In this vein, Professor Keeton goes on to deplore the fact that the House 
of Lords has been “‘progessively deprived of all power to halt or even effectively 
to delay, the onward march of Collectivism.” Likewise, he contends, “‘just as the 
extension of the franchise has diminished the significance both of elector and 
member, so also has the spread of popular education and the universality of the 
habit of newspaper reading reduced the significance of public opinion” (p. 61). 

This attitude, so patently and (one must concede) so frankly anti-democratic, 
in the sense of anti-majoritarian, might seem, at first sight, to run counter to the 
first of Professor Dicey’s two principles—namely the Sovereignty of Parliament, 
insofar as that involves the supremacy of the people as expressed through the 
enactments of their duly elected representatives. But Professor Keeton has an 
answer here. As he quite correctly observes, even the incomparable Dicey 
showed some signs of awareness in his old age “of the general trend of the 
changes which were taking place in our constitutional structure. It is possible 
that before his death he would have conceded that an unwritten Constitution 
is not necessarily superior to a written one. His ‘Constitutional Law’ in suc- 
cessive editions had shown a strange inability to recognize that the peculiar 
strength and stability of the American system owes something to the constitu- 
tional compact which is embodied in the American Constitution. Had he written 
his lectures thirty years later it is possible that he would have had a good deal 
more to say on this point” (pp. 7-8). Now all this, no doubt, is quite interesting 
speculation, but one is tempted to ask Professor Keeton how far it has any more 
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significance than the usual prestige argument. In any case, treating it purely as 
a prestige argument, it is to be noted that Professor Dicey did some curious 
things in his old age—his support, together with Sir William Anson, of a revival 
of the long defunct royal prerogative powers during the Irish Home Rule crisis 
of 1913-14, stands as an example of how even eminent constitutional authorities 
may be persuaded to indulge in special pleading and to bend the considered 
views of a lifetime in the interests of partisan causes. 

As an academic writer, Professor Keeton may be criticized on a number of 
grounds. One characteristic feature of his writing is a predilection for the use of 
colored language—chapter headings like “‘The Road to Moscow,” “The Menace 
of Delegated Legislation,” ‘“Taxation and Freedom,” and “Land in Chains,” it 
is submitted, would be rather more appropriate in a political pamphlet than in 
a scholarly treatise. He has something of a penchant, too, for journalistic over- 
statement, as where, in his chapter “The Road to Moscow” we are informed 
that the post World War II Britain has already “stumbled some significant part 
of the way along the road to Moscow. . . . To-day, in Great Britain we live on 
the edge of dictatorship. Transition would be easy, swift, and it could be ac- 
complished with complete legality” (p. 33). Less pardonable, however, is Pro- 
fessor Keeton’s strangely facile approach to questions of historical causation. 
Thus he seems to represent the downfall of the Weimar Republic as being pro- 
duced by the practice of widespread delegation of legislative and judicial power 
to the Executive. ‘The Social Democrats who were the backbone of the Weimar 
Republic, prepared their own downfall by the easy recourse tc wide delegations 
of power to achieve social reform which an ambitious bureaucracy suggested to 
them. Hence it followed that although the judiciary of Republican Germany 
had a high sense of judicial independence (which was guaranteed by the Consti- 
tution) and although the German Republic and civil service was as able and in- 
corruptible as our own, neither was in a position to offer prolonged resistance 
to the authoritarian onslaught” (p. 188). This curious over-simplification, ignor- 
ing as it does both the extent to which the judiciary and the civil service under 
the Weimar Republic harbored men of profoundly authoritarian sympathies and 
also the special role of the military, is paralleled by Professor Keeton’s singular 
inability to recognize that in the case of the United Kingdom there may have 
been reasons for the substantial exclusion in recent years of the Common-Law 
judges from control of the administration, going beyond mere malice of legisla- 
tive majorities. After all, as the late Professor Laski remarked, in reviewing the 
past record of interpretation by the English Common-Law judges of statutes in 
the public law field,—“Anyone who considers the history of the statutes dealing 
with workmen’s compensation would, I conceive, find it difficult to avoid the 
conclusion that some of the judges, at least, misled by their no doubt uncon- 
scious dislike of limitations upon freedom of contract imposed by these statutes, 
minimized much of their force by interpreting away their safeguards. It is, I 
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think, also clear that in the history of trade union legislation, principles of the 
Common Law, previously unknown, were invoked to narrow their purposes in 
a way which defeated the clear intention of these statutes. . . . There is a dis- 
cretion beyond the mere compulsion of words in the judicial interpretation of 
statutes. And this discretion, as I think, enables the judge to substitute his pri- 
vate notions of legislative intention for those which the authors of the statute 
sought to fill.” 

Mention of Professor Laski of course serves as a reminder that Professor 
Keeton is not the only one to raise a cry of despair at the present state of English 
constitutional government. It is not so long since Professor Laski himself 
gloomily foreshadowed the demise of Parliamentary government in England, as 
the area of agreement as to fundamentals among the major political parties pro- 
gressively dwindled towards the vanishing point.’ Yet the social and economic 
changes introduced by the Labor Government after 1945 seem to have survived, 
in their essential features, the Conservative resurgence at the Elections of 1951. 
In part, of course, this is no doubt due to a recognition by the Conservative 
Party that the General Elections of 1945 had something of a plebiscitary charac- 
ter—the people had approved in 1945 at least the general outlines of the welfare 
staie, and to that extent nothing would be achieved in 1951 by trying to turn 
the clock back. Principally, however, Professor Laski would seem to have under- 
estimated the impact of the war as a levelling agent upon all segments of English 
society, plus the capacity of the English people for peaceful self-adjustment to 
political change. Professor Keeton, starting out presumably with the direct 
antithesis of Professor Laski’s set of values, arrives at the same end result de- 
spondently concluding that “To-day, virtually our only remaining constitutional 
safeguard is the habit of tolerance and the existence of a powerful political oppo- 
sition” (p. 133). 

In consciously minimizing, as he does throughout his essay, the importance of 
the English political “temperament” in the day-by-day working of the Consti- 
tution, and in sighing for the verbal safeguards of a written Constitution, Profes- 
sor Keeton is guilty of an interesting error for an English constitutional lawyer, 
particularly one so ready as he to make obeisance to Professor Dicey’s memory. 
One of the master’s basic teachings, after all, was as to the relation between law 
and opinion, and specifically, that constitutional formulae, however, rhetorical 
their ring, were meaningless except insofar as they had their roots in basic com- 
munity attitudes of the community of the time and place. The garrison-police 
State may flourish the while, though its Constitutional instrument proclaims a 
sounding Bill of Rights! Professor Keeton’s extreme preoccupation with posi- 
tive-law prescriptions and his refusal to check them against a background of the 
law-in-action is one of the more surprising aspects of his work. This same essen- 


* Committee on Ministers’ Powers, Report 135 et seq. (1932). 
* Laski, Parliamentary Government in England 60 et seq. (1947). 
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tial attitude of course underlies Professor Keeton’s whole approach to the Eng- 
lish Constitution—his harking back to the halcyon days of the eighteenth cen- 
tury in invoking the apparent praises heaped upon the English Constitution of 
that day by Montesquieu and Voltaire, glosses too readily over the essentially 
oligarchic character of a constitutional system that Mr. Disraeli was later scorn- 
fully to characterize as the “Venetian Constitution” of England.‘ When Profes- 
sor Keeton, therefore, informs us at the close of his volume that the choice is 
either “individual initiative and increased opportunity” or the “‘ant-like exist- 
ence of the fully-integrated and planned State” one is compelled to ask,—Are 
these the only alternatives? Professor Keeton’s strictures upon the welfare state 
suggest that he would cross swords not merely with Mr. Attlee and the Labor 
Party, but (in the light of the present Government’s budget proposals) with 
Mr. R. A. B. Butler and the reconstructed Conservatives of to-day; just as Pro- 
fessor Keeton’s criticisms of the results of the extended franchise necessarily 
involve his being at odds with Mr. Disraeli and the Young England group with- 
in the nineteenth century Tory Party. The answer for Professor Keeton there- 
fore may well have to be—back to the Duke of Wellington and the Venetian 
Constitution! Others, however, may well conclude that so far as the United 
Kingdom is concerned the welfare state is, for better or for worse, here to stay, 
and that the real problem is how (that is to say, by what techniques) it can best 
be kept reconciled with the traditional values of the free democratic society. 
Unfortunately this is a matter in respect to which Professor Keeton, by his own 
choice, has not seen fit to give us the benefit of his scholarship and experience. 


Epwarp McWHINNEY* 


* Disraeli. Coningsby (1844). 
* Assistant Professor of Political Science, Yale University. 


Studies in Land and Credit in Ancient Athens, 500-200 B.C. The Horos-Inscrip- 
tions. By Moses I. Finley. New Brunswick, New Jersey: Rutgers Univerity 
Press, 1952. Pp. xii, 332. $3.50. 

This book grew out of a projected study of business practices in the ancient 
Greek cities. Since it became apparent that an examination of security as the 
link between land and credit was a prerequisite for the larger study, the author, 
limiting this volume to Athens from 500 to 200 B.C., has here examined the out- 
ward forms of security transactions, the legal instruments, the kinds of real prop- 
erty offered as security, and the parties engaging in these transactions, both indi- 
viduals and groups. The volume is thus the first of a promised series intended 
eventually to include a study of the business practices of the entire city-state 
world, in which there will be a full discussion of many problems to which only 
abbreviated consideration could be given in the present volume. The author 
declares his guiding methodological principle to be “concentration on the basic 
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patterns of economic behavior, rather than on the exceptional instances, and con- 
sideration of the whole range of literary and epigraphical documents, of the 
‘negative’ evidence as well as the ‘positive.’ ” 

Roughly one third of the book is the author’s own text. The remainder con- 
sists of a transcription of the texts of the horos-inscriptions with elaborate tables 
breaking down the horoi in terms of the obligations involved, a brief appendix on 
Ferguson’s theory of the legislation of Demetrios on horoi, and an enormous body 
of important notes on Finley’s own discussion. There are also a convenient list of 
abbreviations, a selected bibliography, an index of literary, epigraphical, papyro- 
logical, and lexicographical sources, an index of Greek words, and a general index. 

Finley’s book follows by only a few months another important study of the 
horos-inscriptions, John V. A. Fine’s Horoi, Siudies in Mortgage, Real Security, 
and Land Tenure in Ancient Athens, which Finley did not see until his own 
manuscript was in press. He was able, however, to add an appendix, reprinting 
the texts of the horoi from the Athenian agora, first published by Fine, with some 
comments of his own. An examination of the two books shows that, while there 
is agreement on many important points, there are also significant divergences in 
the conclusions reached on various problems. Finley states, however, that noth- 
ing in Fine’s texts or discussion has led him to alter his own views in any sig- 
nificant way.” 

Like Fine, Finley limits his discussion to those horoi which gave notice of the 
legal condition of a piece of property and to the problems which arose from them, 
treating them as a statistical series rather than emphasizing individual texts, and 
examining them in the light of the abundant literary material. Three distinct 
terms for security are discussed: hypotheke, prasis epi lysei (“sale on condition 
that the seller may release the property from the buyer’s claim on it”), and 
apotimema of two kinds, i.e., dotal apotimema (the property offered as security 
served to guarantee the return of the dowry in case of dissolution of the marriage) 
and pupillary apotimema (the property served as security for the return of an 
orphan’s estate which had been leased for the period of the child’s minority)- 
Finley does not consider the differences among the three types to have been very 
sharp in the fourth and third centuries B.C. 

There is a particularly interesting section on the meaning of apotimema and its 
effect on practice. The idea of evaluation ties all of the uses of apotimema to- 
gether.* In the case of dotal apotimema the husband’s land was evaluated in order 
to determine what portion was an acceptable equivalent for the dowry. In pupil- 
lary apotimema the orphan’s estate was of fixed value. When the estate was 
leased, a part of the lessee’s property, proportionate to the value of the orphan’s 


1 See my review, 20 Univ. Chi. L. Rev. 176 (1952). 
* P. 182. 
* P. 46 et seq. 
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estate plus the annual rent to be paid by the lessee, was measured off as security. 
Once a particular piece of property had been decided upon as the equivalent of a 
debt the valuation could not later be disputed and the apotimema became an 
ordinary security obligation. Both of these transactions concerned the family, but 
that was irrelevant. A potimema could be used in the case of other debts and the 
distinction between apotimema on the one hand and hypotheke and prasis epi 
lysei on the other hand originated in the need for evaluation. A potimema com- 
bined evaluation and hypothecation. 

Interesting comparisons with modern practice along with pertinent observa- 
tions on Greek social and economic conditions emerge out of the author’s exten- 
sive treatment of types of property and of the parties to loans, both individuals 
and groups.‘ To illustrate: there is no word in Greek for “real property” and no 
important distinction is made in Greek between real and personal property.’ 
Workshops (ergasteria) were often not distinct buildings; hence the buildings 
played little part in the hypothecation of a workshop.‘ Slavery in Athens played 
its chief role in mining and handicrafts, not in agriculture where it was relatively 
unimportant.’ Among the Greeks sales were cash sales and there are few excep- 
tions to this rule.* Loans in ancient Athens were not a device to secure funds with 
which to purchase or to improve income-producing property. They were made to 
secure cash for non-business obligations. From the size of Athenian dowries, the 
size of other types of debts, and the non-productive nature of loans on hypothe- 
cated property, Finley draws the conclusion that the horoi take us into the world 
of the wealthier Athenians. Hypothecation was limited largely to men of prop- 
erty acting in non-economic capacities.’ There were often friendly loans from 
individuals without witnesses or documents and without security or interest.!° 
Furthermore, there were many group loans (eranos)."" Eranos means either a 
picnic, a friendly loan made by an ad hoc group of individuals, or a certain kind 
of club. In some of the horoi the property is spoken of as put up for security to 
the “eranists.”’ In view of the use of eranos regularly in Greek literature as loan, 
the rather late appearance of the term in literary texts as an association, and its 
use on the horoi as early as the fourth century, Finley eliminates any form of 
permanent or continuing group as a factor in hypothecation. Eranos loans then 
were made by ad hoc groups for particular purposes, such as payment of taxes, 
performance of liturgies, payment of ransom, and manumission of slaves. Such 
loans were without interest and frequently without security. Again in eranos 
loans we are in the circle of wealthy Athenians and they are unproductive loans. 
Underlying such loans there was a philanthropic idea. Where such loans are 
* Cc, V-VIII. 
5 P. 54. 

*P. 65. 
*Pp. 73. 
*P. 82. 
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indicated on the horoi, doubtless real property was put up as security. In secured 
obligations the pattern was controlled by the concept of substitution as opposed 
to collateral."* This precluded the use of property once encumbered to serve as 
security for second or third debts except on infrequent occasions. The idea of 
collateral had not yet developed. 

This is an important book and it is to be hoped that further volumes in the 
series will soon appear. 

GERTRUDE SMITH* 
sp. 115. 


* Chairman, Department of Greek, University of Chicago. 
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